CSA Notice of publication
Regulation to amend Regulation 45-106 respecting Prospectus and
Registration Exemptions
Relating to the Accredited Investor and
Minimum Amount Investment Prospectus Exemptions
February 19, 2015
Introduction
The Canadian Securities Administrators (CSA or we) are adopting amendments to Regulation
45-106 respecting Prospectus and Registration Exemptions (Regulation 45-106) relating to the
accredited investor and minimum amount investment prospectus exemptions (the Regulation
Amendments). We are modifying and replacing Policy Statement to Regulation 45-106
respecting Prospectus and Registration Exemptions with Policy Statement to Regulation 45-106
respecting Prospectus Exemptions (the modified Policy Statement) to provide more guidance on
how to verify whether potential purchasers satisfy the conditions of particular prospectus
exemptions and to reflect the repeal of Part 3 of Regulation 45-106.
We are making consequential amendments to a number of regulations to reflect the repeal of
Part 3 of Regulation 45-106 and the change in the title of Regulation 45-106 from Regulation
45-106 respecting Prospectus and Registration Exemptions to Regulation 45-106 respecting
Prospectus Exemptions (the Consequential Amendments). We are also making consequential
changes (the Consequential Changes) to a number of policies to reflect the change in title.
We refer to the Regulation Amendments, Consequential Amendments, modified Policy
Statement and Consequential Changes collectively as the Amendments.
Provided all necessary ministerial approvals are obtained, the Amendments will come into force
on May 5, 2015. In Ontario, the Amendments will come into force on the later of May 5, 2015
and the day on which subsection 12(2) of Schedule 26 of the Budget Measures Act, 2009 is
proclaimed in force.
Substance and Purpose
The Regulation Amendments and modified Policy Statement are intended to address concerns
that:
• some individual investors may not understand the risks of investing under the accredited
investor prospectus exemption (the AI exemption) or may not in fact qualify as
accredited investors
• the threshold of $150,000 in the minimum amount investment prospectus exemption (the
MA exemption) may not be a proxy for sophistication or ability to withstand financial
loss for individual investors and may encourage over-concentration in one investment for
an investor who is an individual.
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The Regulation Amendments also amend the definition of accredited investor in Ontario to allow
fully managed accounts to purchase investment fund securities under the managed account
category of the AI exemption, as is already permitted in other Canadian jurisdictions.
Background
The AI exemption and the MA exemption have historically been premised on the investor having
one or more of
• a certain level of sophistication
• the ability to withstand financial loss
• the financial resources to obtain expert advice
• the incentive to carefully evaluate the investment given its size.
The AI exemption and the MA exemption provide cost-effective objective measures for issuers
to distribute securities to raise capital or for other purposes. However, the thresholds for
individuals to qualify as accredited investors have not been changed or adjusted for inflation
since they were originally set 1.
The CSA conducted a broad review of the AI exemption and the MA exemption because of
investor protection concerns highlighted by the financial crisis in 2007-2008. As part of our
broad review, CSA staff reviewed and considered the following information:
• 110 comment letters received on CSA Staff Consultation Note 45-401 Review of
Minimum Amount and Accredited Investor Exemptions
• feedback received during consultation sessions held across Canada
• data relating to the exempt market and the use of the capital raising prospectus
exemptions gathered from reports of exempt distribution filed in the participating
jurisdictions for distributions in 2011
• data compiled from Statistics Canada on Canadian income levels
• input from compliance and enforcement staff about complaints and investigations
involving the use of these exemptions
• decisions resulting from enforcement proceedings of securities regulatory authorities
involving the exemptions
• guidance issued by CSA members on establishing accredited investor status.
Following our broad review, on February 27, 2014 the CSA published for comment the
following proposed amendments to Regulation 45-106 (the Proposed Amendments):
• The MA exemption would be available only for distributions to non-individuals,
• The AI exemption would be amended to:
o require individual accredited investors, except those who meet the permitted
client test under Regulation 31-103 respecting Registration Requirements,

1

The Securities and Exchange Commission originally set the thresholds for individuals to qualify as accredited
investors in 1982; the CSA adopted similar thresholds in the early 2000s. The current threshold of $150,000 for the
MA exemption was originally set in 1987.
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Exemptions and Ongoing Registrant Obligations (Regulation 31-103), to
complete and sign a new risk acknowledgement form,
o require any salesperson or finder to complete and sign the new risk
acknowledgement form,
o include family trusts established by an accredited investor for his or her family in
the definition of accredited investor, and
o in Ontario, allow fully managed accounts to purchase investment fund securities
under the managed account category of the AI exemption, harmonizing with the
rest of the CSA.
Policy Statement 45-106 would be modified to provide additional guidance on steps
persons relying on the AI exemption should take to verify accredited investor status.
The report of exempt distribution (Form 45-106F1 and, in BC, Form 45-106F6) would be
amended to require additional information from issuers, including identifying the
category of accredited investor of each purchaser and providing more information on any
person being compensated in connection with the distribution.
Housekeeping amendments resulting from the removal of the dealer registration
exemptions in Part 3 of Regulation 45-106 effective March 27, 2010.

Summary of Written Comments Received by the CSA
During the comment period, we received submissions from 28 commenters. We have considered
the comments received and thank all of the commenters for their input. The names of
commenters are contained in Annex A of this notice and a summary of their comments, together
with our responses, are contained in Annex B of this notice.
Summary of Changes to the Proposed Amendments
After considering the comments received, we have made some revisions to the Proposed
Amendments that were published for comment. Those revisions are reflected in the Amendments
we are publishing concurrently with this notice. As these changes are not material, we are not
republishing the Amendments for a further comment period.
The key changes from the Proposed Amendments are as follows:
• We have clarified that the categories of individual accredited investor who must sign the
risk acknowledgement form are those individuals set out in paragraphs (j), (k) and (l) of
the definition of “accredited investor”.
• We have revised Form 45-106F9 Form for Individual Accredited Investors to make it
easier for persons using the AI exemption to complete and for investors to understand.
• We have removed the requirement for salespersons and finders to sign Form 45-106F9.
• We have clarified and reorganized the guidance in the modified Policy Statement on
practices for verifying whether purchasers meet the conditions of certain exemptions,
including not only the AI exemption, but also the private issuer prospectus exemption,
the family, friends and business associates prospectus exemption and, in some
jurisdictions, the eligible investor definition under the offering memorandum prospectus
exemption.
• We have provided additional guidance in the modified Policy Statement on the meaning
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of close personal friend and close business associate.
We have deferred making amendments to the report of exempt distribution. We will
address changes to the report of exempt distribution as a separate CSA project.

Consequential Amendments
National Amendments
We are making consequential amendments to the following regulations to reflect the repeal of
Part 3 of Regulation 45-106 on March 27, 2010 and the change in the title of Regulation 45-106
from Regulation 45-106 respecting Prospectus and Registration Exemptions to Regulation
45-106 respecting Prospectus Exemptions:
• Regulation 11-102 respecting Passport System
• Regulation 13-102 respecting System Fees for SEDAR and NRD
• Regulation 31-103 respecting Registration Requirements, Exemptions and Ongoing
Registrant Obligations
• Regulation 32-102 respecting Registration Exemptions for Non-Resident Investment
Fund Managers
• Regulation 33-105 respecting Underwriting Conflicts
• Regulation 41-101 respecting General Prospectus Requirements
• Regulation 45-102 respecting Resale of Securities
• Regulation 51-102 respecting Continuous Disclosure Obligations
• Regulation 52-107 respecting Acceptable Accounting Principles and Auditing Standards
• Regulation 62-103 respecting the Early Warning System and Related Take-Over and
Insider Reporting Issues
• Regulation 62-104 respecting Take-Over Bids and Issuer Bids
We are also making consequential changes to the following policies to reflect the change in title
of Regulation 45-106:
• Policy Statement to Regulation 11-102 respecting Passport System
• Policy Statement 11-203 respecting Process for Exemptive Relief Applications in
Multiple Jurisdictions
• Policy Statement to Regulation 23-103 respecting Electronic Trading and Direct
Electronic Access to Marketplaces
• Policy Statement to Regulation 31-103 respecting Registration Requirements,
Exemptions and Ongoing Registrant Obligations
• Policy Statement to Regulation 45-102 Resale of Securities
• Policy Statement to Regulation 51-105 Issuers Quoted in the U.S. Over-the-Counter
Markets
Local Matters
An annex is being published in any local jurisdiction that is making related changes to local
securities laws, including local notices or other policy instruments in that jurisdiction. It also
includes any additional information that is relevant to that jurisdiction only.
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The Ontario Securities Commission (OSC) will amend Regulation 45-106, Regulation 45-102
respecting Resale of Securities and OSC Rule 45-501 Ontario Prospectus and Registration
Exemptions to reflect the anticipated coming into force of certain amendments to the Securities
Act (Ontario). A more detailed explanation of these proposed local amendments is available on
the OSC website (www.osc.gov.on.ca). The OSC’s local amendments to Regulation 45-106 are
reflected in Regulation to amend Regulation 45-106 respecting Prospectus and Registration
Exemptions published with this notice.
Contents of Annexes
The List of Commenters and the Summary of Comments and CSA Responses are contained in
Annexes A and B to this notice, respectively.
The Regulation Amendments are published with this notice and the amendments being made to
Regulation 45-106 relating to the short-term debt prospectus exemption and introducing a shortterm securitized products prospectus exemption are published today in a separate notice. The
changes made to the Policy Statement in connection with the introduction of a short-term
securitized products prospectus exemption are also published with this notice.
Questions
Please refer your questions to any of the following:
Québec
Sylvie Lalonde
Senior Policy Advisor
Autorité des marchés financiers
514 395-0337, ext. 4364
sylvie.lalonde@lautorite.qc.ca

Alexandra Lee
Senior Policy Advisor
Autorité des marchés financiers
514 395-0337, ext. 4465
alexandra.lee@lautorite.qc.ca

British Columbia
Leslie Rose
Senior Legal Counsel, Corporate Finance
British Columbia Securities Commission
604 899-6654
Toll free across Canada: 800-373-6393
lrose@bcsc.bc.ca

Victoria Steeves
Senior Legal Counsel, Corporate Finance
British Columbia Securities Commission
604 899-6791
Toll free across Canada: 800-373-6393
vsteeves@bcsc.bc.ca

Alberta
Tracy Clark
Legal Counsel
Alberta Securities Commission
403 355-4424
tracy.clark@asc.ca
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Saskatchewan
Sonne Udemgba
Deputy Director, Legal (Securities Division)
Financial and Consumer Affairs Authority of
Saskatchewan
306 787-5879
sonne.udemgba@gov.sk.ca
Ontario
Jo-Anne Matear
Manager, Corporate Finance
Ontario Securities Commission
416 593-2323
jmatear@osc.gov.on.ca

Manitoba
Chris Besko
Acting Director and General Counsel
The Manitoba Securities Commission
204 945-2561
chris.besko@gov.mb.ca

Elizabeth Topp
Senior Legal Counsel, Corporate Finance
Ontario Securities Commission
416 593-2377
etopp@osc.gov.on.ca

Kat Szybiak
Legal Counsel, Compliance and Registrant Regulation
Ontario Securities Commission
416 204-8988
kszybiak@osc.gov.on.ca

Melissa Schofield
Senior Legal Counsel, Investment Funds and
Structured Products
Ontario Securities Commission
416 595-8777
mschofield@osc.gov.on.ca

New Brunswick
Ella-Jane Loomis
Legal Counsel, Securities
Financial and Consumer Services Commission
506 658-2602
ella-jane.loomis@fcnb.ca

Nova Scotia
Shirley Lee
Director, Policy and Market Regulation
Nova Scotia Securities Commission
902 424-5441
shirley.lee@novascotia.ca

Prince Edward Island
Steve Dowling
General Counsel
Consumer, Labour and Financial Services Division
Department of Environment, Labour and Justice
Government of Prince Edward Island
902 368-4551
sddowling@gov.pe.ca
Newfoundland and Labrador
Don Boyles
Superintendent of Securities (by interim)
Securities Commission of Newfoundland and Labrador
Government of Newfoundland & Labrador
709 729-4501
dboyles@gov.nl.ca

Nunavut
Louis Arki, Director, Legal Registries
Department of Justice, Government of Nunavut
867 975-6587
larki@gov.nu.ca
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Northwest Territories
Gary MacDougall
Superintendent of Securities
Office of the Superintendent of Securities
Government of the Northwest Territories
867 873-7490
gary_macdougall@gov.nt.ca

Yukon
Rhonda Horte
Deputy Superintendent of Securities
Dept of Community Services
Government of Yukon
867 667-5466
rhonda.horte@gov.yk.ca

Annex A
List of Commenters

Accredited Access
Advocis
Alternative Investment Management Association (AIMA)
Blake, Cassels & Graydon LLP
The Canadian Advocacy Council for Canadian CFA Institutes Societies (CFA)
Canadian Foundation for Advancement of Investor Rights (FAIR)
Cawkell Brodie LLP
Cowan Asset Management
Darrin Hopkins
Davies Ward Phillips & Vineberg LLP
Dentons Canada LLP
Fasken Martineau DuMoulin LLP
Fiore Management & Advisory Corp.
Haywood Securities Inc.
Investment Industry Association of Canada (IIAC)
National Exempt Market Association (NEMA)
Osler, Hoskin & Harcourt LLP
Portfolio Management Association of Canada (PMAC)
Private Capital Markets Association of Canada (PCMA)
Prospectors & Developers Association of Canada (PDAC)
Rae & Lipskie Investment Counsel Inc.
RBC Dominion Securities Inc., RBC Direct Investing Inc., RBC PH&N Investment Counsel Inc.
and RBC Global Asset Management Inc.
Reed Pope Law Corporation
The Securities Industry and Financial Markets Association (SIFMA)
Siskinds LLP
Stikeman Elliott LLP
TMX Group
Walton International Group Inc.
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Annex B
Summary of comments on CSA Notice and Request for Comment
Draft Regulation to amend Regulation 45-106 respecting Prospectus and Registration Exemptions relating to the
Accredited Investor and Minimum Amount Investment Prospectus Exemptions
Topic/Theme
Summarized comment
CSA Response

A.

Comments on proposed amendment to restrict minimum amount investment prospectus exemption (MA exemption) to nonindividual purchasers

1.

Support for amendment

Many commenters supported the proposal to restrict the MA
exemption to non-individuals, for the following reasons:
•
in many cases, such a high investment amount in one
product would be unsuitable for an individual who is not
already an accredited investor
•
alternative exemptions, such as the accredited investor
exemption (AI exemption), would be available for individual
investors
•
the reduced risk of investors over-concentrating their
investment portfolio is well worth the minor reduction in
access to capital raising

The CSA thank the commenters for their support. We
have decided to proceed with the proposed
amendment as published for comment.

2.

Remove exemption entirely or
further restrict it

Some commenters suggested that the CSA should repeal the
exemption altogether or that the CSA should replace the current
exemption with a test that is not tied to an investment amount.

The CSA has determined to proceed with the proposed
amendment as published. There are certain
transactions between non-individual investors where
the MA exemption is useful because of its simplicity.
The types of problems we have seen with the MA
exemption only arise with individual investors – we
have not seen the same problems in circumstances
where the investor is not an individual, including where
the investor is a small company or family trust. For this
reason, we do not propose to add further restrictions at
this time.

One commenter suggested that an investment of $150,000 is a
poor proxy for sophistication and ability to withstand financial
loss. The commenter therefore recommended further
amendments to restrict the use of the MA exemption by small
companies or family trusts.

3.

Maintain for investment funds and
lower-risk products

Two commenters suggested that the MA exemption should
continue to be available to distribute investment funds and
lower-risk products to individuals.

The CSA has determined to proceed with the proposed
amendment to the MA exemption as published, to
apply to all securities. We do not agree that some
products are always lower risk than other products.
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Item

Topic/Theme

Summarized comment

CSA Response

4.

Comments against amendment

Some commenters disagreed with the proposal to restrict the
MA exemption to non-individual investors for the following
reasons:
•
there is not a demonstrable reason to restrict it
•
for many investors, $150,000 is a significant amount and, in
the commenter’s experience, these investors take due care
when choosing to invest that amount in a single investment
•
the amount demonstrates that the investor has sufficient
resources to conduct due diligence when making the
investment decision
•
investors are not forced to invest under this exemption

The CSA has seen instances where individuals have
invested more than is suitable for them under the MA
exemption solely because the investor is required to
invest a minimum amount of $150,000 to satisfy the
requirements of the exemption. We see less of this
concern with other exemptions because the investor
may choose the amount they want to invest. Given the
relatively small amount of capital raised under this
exemption from individuals and the devastating loss
suffered by some investors because of this exemption,
the CSA has determined to proceed with this
amendment.

5.

Holding companies

One commenter asked if the restriction to non-individuals would
also apply to holding companies of individuals. The same
commenter suggested that the prohibition in section 2.10(2) of
Regulation 45-106 may be unduly restrictive where an investor
wants to invest through a holding company.

The proposed amendment will restrict the MA
exemption to non-individuals. It will remain available to
holding companies, subject to the existing prohibition in
subsection 2.10(2). Under subsection 2.10(2), the MA
exemption is not available for distributions to an entity
if that entity was created or used solely to purchase or
hold securities under the MA exemption. We do not
agree that the provision in subsection 2.10(2) is unduly
restrictive. If the investor has created the holding
company for tax and estate planning purposes or to
ensure limited liability, then the holding company
would not generally be considered to have been
created solely for the purpose of relying on this
exemption.

B.

Comments on amendments to definition of accredited investor

1.

Support for amendment to add
family trusts as a category of
accredited investor

Many commenters supported the proposed amendment to
include trusts established by accredited investors for their family
members as a category of accredited investor. A few
commenters suggested we include former spouses and family
members of former spouses in the group.

The CSA thanks the commenters for their support. We
have revised the family trust category to include former
spouses and family members of former spouses.

2.

Support for amendment to allow
fully managed accounts to
purchase investment funds in

Many commenters supported the proposed amendment in
Ontario.

The OSC thanks the commenters for their support. The
OSC has determined to proceed with this amendment.
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Item

3.

Topic/Theme
Ontario under the managed
account category of the AI
exemption
Registered individuals

Summarized comment

CSA Response

One commenter suggested we revise paragraph (e) of the
definition of accredited investor to clarify when a former
registrant is excluded from the definition of accredited investor.

We have made the suggested clarification.

4.

Support for no changes to income
and asset thresholds for individual
accredited investors

Some commenters supported the decision to keep the current
income and asset thresholds set out in the definition of
accredited investor because of the possible negative impact on
capital raising in Canada.

The CSA thanks the commenters for their support.

5.

Review income and asset
thresholds periodically

Some commenters suggested that the CSA periodically review
the income and asset thresholds for individual investors under
the accredited investor definition.

CSA staff will periodically monitor relevant data and
developments in other jurisdictions. If circumstances
warrant it, the CSA will assess whether to consider
changes to the current income and asset thresholds
under the AI exemption.

6.

Criticism that income and asset
thresholds were not increased

Some commenters stated that the current income and asset
thresholds are not a good proxy for an individual investor’s
capacity to appreciate the risks, costs and potential
consequences of a particular investment. One commenter
suggested the CSA develop a “sophistication test” similar to that
used in the United Kingdom and European Union with
requirements for independent verification and educational
courses. Another commenter suggested that additional
protections should be built into the exemption.

The CSA has determined to retain the current income
and asset thresholds for individuals because they
provide a cost-effective, objective measure for issuers
to distribute securities. During our review of comment
letters received on CSA Staff Consultation Note 45-401
Review of Minimum Amount and Accredited Investor
Exemptions, we considered alternative approaches to
the income and asset thresholds. We were not able to
identify an appropriate measure that issuers could use
to assess an individual’s sophistication based on
education, work or investment experience. We had
concerns that possible alternative approaches were not
objective measures and would be difficult to
consistently apply.
The CSA will continue to monitor developments in other
jurisdictions and if an alternative measure is introduced
elsewhere, the CSA will assess whether to consider a
similar test for the Canadian exempt market.
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Item

Topic/Theme

Summarized comment

CSA Response

C.

Comments on proposed amendment to accredited investor prospectus exemption (AI exemption) to require individual accredited
investors who are not permitted clients to sign Form 45-106F9 Form for Individual Accredited Investors (Form 45-106F9)

1.

Support for amendment to require
individual accredited investors to
sign Form 45-106F9

Some commenters supported the proposed amendment to
require individual accredited investors to sign Form 45-106F9
because it would add protection for investors with little
additional work for issuers. Some of these commenters
suggested revisions to clarify which individual accredited
investors are required to sign Form 45-106F9. Some
commenters also identified procedural difficulties with the
proposed Form 45-106F9.

The CSA thanks the commenters for their support. The
CSA has determined to proceed with this proposed
amendment. We have clarified that the requirement
only applies to individuals described in paragraphs (j),
(k) and (l) of the definition of accredited investor. We
have amended the instructions in Form 45-106F9 to
address some of the procedural difficulties identified by
commenters.

2.

Comments against amendment

Several commenters were critical of the proposed amendment.

The CSA has determined to proceed with the proposed
amendment in order to address the problem that some
individual accredited investors do not understand the
risks of investing under the AI exemption or may not in
fact qualify as accredited investors. We think Form 45106F9 will improve investor protection by itemizing the
risks associated with products sold under prospectus
exemptions (risk of loss, limited liquidity, lack of
information and advice) and requiring individual
accredited investors to initial beside each risk,
increasing the likelihood that investors are aware of the
risks. Form 45-106F9 describes, in plain language, the
criteria that must be met for an investor to qualify as an
accredited investor and requires the investor to initial
beside the criteria that applies to him or her.

Some of these commenters thought the proposed amendments
were not necessary because they had not seen problems in
connection with the AI exemption. These commenters thought
the proposed amendments would increase the time and cost of
raising capital.
Others of these commenters thought the addition of a risk
acknowledgement form would not address the problems
associated with the AI exemption, such as investors buying
products that are not suitable for them or that they do not
understand. Others questioned whether Form 45-106F9 would
have any effect on investor behavior.

Form 45-106F9 is not intended to replace any existing
obligations under securities legislation, including the
suitability, know-your-client and know-your-product
obligations of registered dealers and advisers when
facilitating distributions of securities under prospectus
exemptions.
3.

Excluding permitted clients from
signing Form 45-106F9

Some commenters expressed support for the CSA’s proposal to
exclude individuals that satisfy the permitted client test from
the requirement to sign Form 45-106F9 because these individual
are able to waive suitability advice under Regulation 31-103

The CSA has determined to proceed with the proposal
to exclude individual permitted clients from the
requirement to sign the Form 45-106F9. We think this is
an appropriate balance because permitted clients are
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Item

Topic/Theme

Summarized comment
respecting Registration Requirements, Exemptions and Ongoing
Registrant Obligations (Regulation 31-103) and this would lessen
the burden on issuers.

CSA Response
able to waive suitability advice under Regulation
31-103.

A couple of commenters disagreed with the proposal to exclude
permitted clients either because of difficulties in determining
who is a permitted client or because permitted clients should be
afforded similar protection to other investors.
4.

Information already in subscription
agreements

Several commenters expressed the view that Form 45-106F9
was not necessary because most issuers already include a
description of the risks and accredited investor categories in
their subscription agreements. These commenters thought Form
45-106F9 was redundant and would add unnecessary
duplication and burden.
Other commenters suggested that the CSA require the content
of Form 45-106F9 be included in subscription agreements or
that Form 45-106F9 itself be a required schedule to subscription
agreements.

5.

Which form is required if an
accredited investor AI purchases
under the OM exemption?

One commenter questioned whether an investor who satisfied
the requirements under both the AI exemption and the offering
memorandum exemption would be required to complete and
sign both Form 45-106F4 and Form 45-106F6.

D.

Comments on Form 45-106F9 Form for Individual Accredited Investors

1.

Requiring salespersons/finders to
sign Form 45-106F9

Several commenters identified concerns with the proposed
requirement for salespersons and finders to sign Form 45106F9. Some of these commenters questioned the instruction
that anyone “involved in the sale” complete and sign Form 45106F9. Others identified that this requirement would add

We do not agree that it is sufficient for this information
to be included in a subscription agreement. One of the
problems we see with the use of the AI exemption is
that information relating to the accredited investor
categories is often set out in lengthy subscription
agreements and is written using the legal definition
rather than in accessible language. We think it is
necessary that investors receive Form 45-106F9 as a
separate document written using plain language.

The issuer is only required to comply with the
conditions of one prospectus exemption. If the issuer is
relying on the AI exemption, then it must obtain a
signed Form 45-106F9 from every individual investor. If
the issuer is relying on a different exemption, then the
issuer must comply with the conditions under that
exemption. Issuers should take care when preparing
their exempt distribution reports that they properly
identify which prospectus exemption they are using for
the distribution to each investor.

We have revised Form 45-106F9 so that persons who
meet with or provide information to the purchaser are
no longer required to sign it. We have clarified that
Form 45-106F9 must contain the following information
about the person who meets with, or provides
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Item

Topic/Theme

Summarized comment

CSA Response

significant burden on issuers when raising capital. Some of these
commenters suggested that the requirement only apply when a
registered dealer or adviser is not facilitating the distribution.
One commenter suggested that only salespersons, not issuers,
should be required to complete the Form 45-106F9.

information to, the purchaser in connection with the
transaction: their name, telephone number, email
address and the name of their firm, if registered. We
think this is useful information for investors, especially
if they have questions after having made the
investment. We disagree that issuers (or selling security
holders) should not be required to complete Form
45-106F9 because it is the issuer (or selling security
holder) that is required to determine if the prospectus
exemption is available for purposes of the distribution.

2.

Form 45-106F9 must be uniform
across all Canadian jurisdictions

A few commenters requested that the CSA adopt one
harmonized form because otherwise it would be inefficient and
confusing for inter-jurisdictional financings.

The CSA is adopting one harmonized form.

3.

Additional information should be
required in Form 45-106F9

Some commenters suggested that Form 45-106F9 include
additional information, including:
•
the specific protections an investor is foregoing because
the securities are not being qualified by a prospectus;
•
whether referral fees were paid
•
disclosure of any conflicts of interest between issuers and
dealers
•
the percentage that the investment represents of the
investor’s entire portfolio
•
disclosure of additional risks if the investor borrowed to
make the investment
•
information about the nature of the issuer, dealer and
security

CSA staff carefully considered the content of Form
45-106F9 when revising it to ensure that it plainly
describes the risks associated with investing under the
AI exemption regardless of the type of security being
distributed under the exemption, the nature of the
issuer or the type of salesperson involved in the
transaction. CSA staff considered whether disclosure of
certain information is already required by registered
dealers and advisers and attempted not to duplicate
this information in the form.

4.

Statements in Form 45-106F9 do
not apply to certain securities or
issuers, such as investment funds

Some commenters suggested that some of the statements in
Form 45-106F9 do not apply to certain securities or issuers, in
particular, statements that the investment is risky or that the
investor may never be able to sell the securities being
purchased. These commenters thought that these statements
overstate the risks associated with investment funds.

We have revised Form 45-106F9 to reflect the risks of
investing under prospectus exemptions generally,
regardless of the product or issuer or whether a dealer
is facilitating the distribution. We do not agree that all
investment funds are less risky or that their securities
are necessarily more easily liquidated. Some investment
funds are not redeemable on demand and there have
been recent cases where funds have had to suspend
redemptions indefinitely.
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Item
5.

Topic/Theme
Timing and method of delivery

Summarized comment
A few commenters asked that we clarify when and how Form
45-106F9 must be delivered to purchasers, pointing out that it
might be more efficient to have the purchaser sign the form
after the issuer has accepted the subscription. One commenter
noted that, for securities of investment funds sold through
FundSERV, there may be no interface between the issuer and
the purchaser.

CSA Response
We require the issuer to obtain Form 45-106F9
completed and signed by the investor at the same time
or before the individual signs the subscription
agreement. We think it is important for investors to
know the risks of an investment before making their
investment decision and before signing the subscription
agreement. In cases where an investor has not
completed the documentation properly or at all, then
the issuer or dealer should return the entire
subscription package to the investor for re-signature.
We think investment funds can continue to use
FundSERV in the same way they do now because they
are already required to ensure that investors meet the
terms of the exemption, i.e., are accredited investors.

6.

Retaining Form 45-106F9 for 8
years

Several commenters expressed concern about the requirement
to retain a signed copy of Form 45-106F9 for 8 years. Some
commenters asked for clarification on whether the form could
be retained as an electronic copy.

The CSA requires the person relying on the AI
exemption to retain the completed and signed Form 45106F9 for 8 years because this represents the length of
the longest limitation period under Canadian securities
legislation. The rule does not specify how the form is
retained; electronic retention is acceptable.

7.

Accept digital signatures

Several commenters questioned the requirement that the
purchaser sign two copies of Form 45-106F9. These commenters
suggested that we allow for digital, pdf or electronic signatures.

We have amended Form 45-106F9 to remove the
requirement for “original” signatures. The purchaser
must sign the form, but how the form is signed and
delivered is left to the person relying on the exemption,
subject to any legislation that may apply to electronic
signatures.

8.

Application to “suitability-exempt”
firms?

One commenter asked how Form 45-106F9 would apply to
clients who transact through suitability-exempt firms, for
example order-execution only.

If a person is distributing securities under the AI
exemption through an execution-only dealer or firm,
that person still needs to ensure that the purchaser of
the security meets the terms and conditions of the AI
exemption. The person relying on the AI exemption will
need to ensure the dealer or firm obtains a completed
and signed Form 45-106F9 from any purchasers in
addition to ensuring it has properly verified that the
purchaser is an accredited investor and is purchasing as
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E.

Comments on Policy Statement Guidance on verifying accredited investor status (section 1.9)

1.

Concerns about verifying whether
purchasers are accredited
investors

Several commenters expressed concern about the guidance in
the Policy Statement requiring persons relying on the AI
exemption to verify whether the purchaser is an accredited
investor. Some of these commenters stated that these were
new procedural obligations that would increase costs associated
with capital raising. A few of these commenters suggested it
should be sufficient for the person relying on the exemption to
obtain a signed Form 45-106F9 or a subscription agreement –
that no further steps should be necessary to verify that the
purchaser meets the conditions of the exemption. Some of the
commenters stated that it is current industry practice to solely
rely on the representations in subscription agreements.

The person relying on the exemption needs to
demonstrate that the conditions of the exemption are
met. We have clarified that it is up to that person to
determine what reasonable steps it should take to
verify the purchaser’s status, based on the particular
facts and circumstances. That person may also be
required to explain why he or she determined that
certain steps were not necessary in the circumstances.
Decisions from various Canadian securities regulatory
authorities confirm that the person relying on the
prospectus exemption has the onus of establishing, and
must take reasonable steps to ensure, that the
purchaser does in fact meet the terms and conditions of
the exemption. The guidance in the Policy Statement
reflects these recent decisions.

2.

Investor privacy and personal
information

Several commenters expressed concern about the guidance that
suggested issuers should gather third party financial information
from purchasers to verify that the purchaser is an accredited
investor. These commenters stated that this type of financial
information is highly sensitive and that purchasers may be
reluctant to give it, especially when dealing directly with the
issuer, for privacy reasons. Some commenters suggested that
asking for third party financial information should only be
necessary if the person relying on the exemption questions the
truthfulness of the purchaser’s responses.

We have revised the guidance to clarify that third party
financial information may only be necessary in certain
circumstances.

3.

Timing of verification

One commenter suggested that purchasers may want
information about the offering before they are willing to
confirm they meet the terms of the exemption. This commenter
suggested we revise the guidance to require verification “before
the distribution”.

Issuers or selling security holders offering securities
under prospectus exemptions that are based on the
purchaser meeting certain conditions must take
reasonable steps to ensure the offer is made only to
persons that qualify under the exemption.
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4.

Do both dealer and issuer have to
verify investor status?

Several commenters asked for guidance on whether issuers
have to do their own verification if a registered dealer is
facilitating the distribution. Some of these commenters
suggested that if a dealer, with its higher suitability obligation,
has determined the purchaser is qualified, then the seller should
not have to do anything further.

The person relying on the prospectus exemption, such
as the issuer or selling security holder, is required to
ensure the terms and conditions of the exemption are
met. We have clarified in the guidance that it is up to
the person relying on the exemption to determine what
steps are reasonable in the circumstances, having
considered such factors as how the purchaser was
located, how much background information is known
about the purchaser and whether the person who
meets with, or provides information to, the purchaser is
registered.

5.

Support for requiring documentary
due diligence and mandating
independent verification services

One commenter suggested that the CSA should always require
issuers to obtain documentation to verify the purchaser’s
eligibility under the exemption. This commenter also suggested
that the CSA should require, or at least expressly permit, issuers
to use third party verification services to ensure purchasers are
eligible.

We disagree. We think we have struck an appropriate
balance in the guidance by leaving it to the person
relying on the exemption to take reasonable steps to
verify purchaser eligibility based on the particular
circumstances.

6.

Application of guidance to selfdirected brokerages

One commenter asked how the guidance applies if investors
invest through a self-directed brokerage.

Issuers accepting subscriptions from self-directed
brokerage accounts still need to ensure that the
investor meets the conditions of the exemption.

F.

Comments on Reports of Exempt Distribution (Form 45-106F1 and Form 45-106F6)

1.

Prioritize harmonizing reporting
obligations across Canada

2.

Additional information
requirements

Several commenters expressed concern that Canada has two
separate forms for reporting exempt distributions: the Form 45106F6 in BC and the Form 45-106F1 in all other jurisdictions.
These commenters expressed frustration that the CSA did not
harmonize the forms and that issuers are required to file reports
in multiple jurisdictions about the same transaction. These
commenters asked the CSA make it a priority to harmonize the
forms and the filing requirements.

The CSA has decided to defer the proposed
amendments to the forms of exempt distribution
reports.

Several commenters questioned whether it was necessary to
require additional information in the report of exempt
distribution, including:
•
Naming each person being compensated for the
distribution

The CSA has decided to defer the proposed
amendments to the forms of exempt distribution
reports. The CSA will address changes to the report of
exempt distribution as a separate CSA project. We will
take these comments into account as part of that

The CSA will address changes to the report of exempt
distribution as a separate CSA project. The CSA
recognizes the importance of having harmonized forms.
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•

Identifying whether the person being compensated is a
registrant or an insider of the issuer
•
identifying all applicable categories of accredited investor
that the purchaser qualifies under
•
Identifying whether the purchaser is a registrant or an
insider of the issuer
•
Naming the beneficial owners of fully managed accounts
•
Disclosing each Canadian and foreign jurisdiction where
purchasers reside
These commenters expressed concern that requiring this
additional information would increase the costs and time
involved in capital raising. Some of these commenters identified
that foreign issuers in particular may decide to exclude Canadian
purchasers from their offerings because of these additional
requirements. Other commenters were concerned that
investors may refuse to provide the additional information due
to privacy concerns.

project.

One commenter identified that the Notice did not highlight the
proposed removal of the third paragraph of section 4.6 in the
Policy Statement, dealing with the isolated trade exemption.
This commenter expressed the view that the CSA should not
make this change.

The CSA Notice identified that we were making
housekeeping changes resulting from the removal of
the dealer registration exemptions (formerly Part 3 of
Regulation 45-106) effective March 27, 2010 to reflect
the adoption of Regulation 31-103 and the business
trigger for registration. The change to section 4.6 of the
Policy Statement reflects the repeal of section 3.30 of
Regulation 45-106.

G.

Other comments

1.

Removal of guidance on isolated
trade exemption (section 4.6 of
the Policy Statement)

H.

General comments

1.

Importance of harmonization

Several commenters stated it is important that the CSA
harmonize the prospectus exemptions across Canada as much
as possible. These commenters expressed disappointment that
further steps were not taken to harmonize Regulation 45-106 at
this time.

We recognize the desirability of harmonizing the
prospectus exemptions as much as possible. However,
this CSA project focused on only two of the prospectus
exemptions in Regulation 45-106: the AI exemption and
the MA exemption, both of which are largely
harmonized.

2.

Expand remedies available to
investors

A couple of commenters suggested that the CSA should expand
the remedies available to investors under prospectus

We thank the commenters for this suggestion. This is
outside the scope of the current project.
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exemptions to include secondary market liability.
3.

Impose a fiduciary standard on
registrants

A couple of commenters suggested that the CSA should impose
a fiduciary standard on registrants.

We thank the commenters for this suggestion. This is
outside the scope of the current project. The CSA is
considering whether such a standard should be
imposed as a separate policy project.

4.

Provide more data and
transparency about the exempt
market and compliance issues in
the exempt market

Two commenters suggested that the CSA should make data
about the use of prospectus exemptions available to the public.
These commenters also suggested that the CSA should be more
transparent about compliance issues in the exempt market.

We thank the commenters for this suggestion. The CSA
is considering the need to obtain further information
about the exempt market as a separate policy project.

