Bulletin de I'Autorité des marchés financiers

Notice of Repeal and Replacement of
Regulation 45-106 respecting Prospectus and Registration Exemptions

Policy Statement to Regulation 45-106 respecting Prospectus and Registration
Exemptions

Notice of Amendments to
Regulation 45-102 respecting Resale Of Securities

Policy Statement to Regulation 45-102 respecting Resale Of Securities

Introduction

The Canadian Securities Administrators (the CSA or we) have approved the
following (together, the New Materials):

. amended and restated Regulation 45-106 respecting Prospectus and
Registration Exemptions, Form 45-106F1 Report of Exempt Distribution, Form 45-106F2
Offering Memorandum for Non-Qualifying Issuers, Form 45-106F3 Offering Memorandum
for Qualifying Issuers, Form 45-106F4 Risk Acknowledgement and Form 45-106F5 Risk
Acknowledgement — Saskatchewan Close Personal Friends and Close Business Associates
(together, the Regulation 45-106), which replace the versions currently in force,

. amended and restated Policy Statement to Regulation 45-106 respecting
Prospectus and Registration Exemptions (Policy Statement 45-106), which replaces the
version currently in force,

. amendments to Regulation 45-102 respecting Resale of Securities and Form
45-102F1 Notice of Intention to Distribute Securities under Section 2.8 of Regulation
45-102 respecting Resale of Securities (together, the Regulation 45-102), and

. amended and restated Policy Statement to Regulation 45-102 respecting
Resale of Securities (Policy Statement 45-102).

Subject to Ministerial approval requirements, the Regulation 45-106 and the
amendments to the Regulation 45-102 will come into force on September 28, 2009 in all
CSA jurisdictions other than Ontario. In Ontario, subject to Ministerial approval
requirements, the Regulation 45-106 and the amendments to the Regulation 45-102 will
come into force on the later of: (a) September 28, 2009, and (b) the day on which sections 5
and 11, subsection 12(1) and section 13 of Schedule 26 of the Budget Measures Act, 2009
are proclaimed in force.

The Policy Statement 45-106 and the Policy Statement 45-102 will come into force
on the same date as the Regulation 45-106 and the amendments to the Regulation 45-102.

Contents of this Notice

This Notice consists of the following:

1. Substance and purpose of the New Materials
2. Summary of feedback received

3. Summary of changes to the 2008 Proposal

4. Consequential amendments
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5. Staff notices

6. Amendments to local instruments
7. Background

8. Where to find more information

This Notice also contains the following appendices:

. Appendix A List of Commenters
. Appendix B Summary of Written Comments on the 2008 Proposal
1. Substance and purpose of the New Materials

Regulation 45-106 and Policy Statement 45-106

The New Materials reflect substantive changes which are designed to improve the
effectiveness of the Regulation 45-106 and Policy Statement 45-106. These changes:

. clarify certain provisions of the Regulation 45-106 and Policy Statement 45-
106,

. reflect policy decisions that we have made in the course of granting
exemptive relief,

. provide additional guidance to market participants on the applicability of the
exemptions contained in the Regulation 45-106, and

. harmonize exemptions previously found in local instruments.

In addition, the New Materials support the implementation of Regulation 31-103
respecting Registration Requirements and Exemptions (Regulation 31-103). The
Regulation 45-106 has been restructured so that the prospectus exemptions are in Part 2 and
the registration exemptions are in Part 3. The registration exemptions in Part 3 will no
longer be available six months after the coming into force of Regulation 31-103. A subset
of these registration exemptions is included in Regulation 31-103.

Regulation 45-102 and Policy Statement 45-102

The amendments to the Regulation 45-102 and Policy Statement 45-102 are
designed to:

. clarify certain provisions of the Regulation 45-102 and the Policy Statement
45-102, and

. update the legending requirements where an electronic book-entry system is
used or where the purchasers of securities do not receive a paper certificate from the issuer.

2. Summary of feedback received
2008 Proposal

On February 29, 2008, we published the New Materials for a 90-day comment
period (the 2008 Proposal). The comment period ended on May 29, 2008. During the

comment period, we received 12 written submissions on the 2008 Proposal.

We thank everyone who provided comments. Copies of the comment letters are
posted on the OSC website at www.osc.gov.on.ca. Copies are also available from any CSA
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member. You can find a list of the names of the commenters and a summary of the
comments we received on the 2008 Proposal, together with our responses, in Appendices A
and B of this Notice.

We considered all comments received and have made changes to the New Materials
in response to the comments. However, as these changes are not material, we are not
republishing the New Materials for a further comment period. You can find a description of
the key changes we have made to the 2008 Proposal in section 3 of this Notice.

Ontario 2009 Proposal

On May 22, 2009, the Ontario Securities Commission (OSC) published
amendments to the New Materials for a further 30-day comment period (the Ontario 2009
Proposal). The comment period ended on June 22, 2009. No written submissions were
received during the comment period. For more information on the Ontario 2009 Proposal,
see the OSC notice dated July 17, 2009 in Appendix | of this Notice (as published in
Ontario).

3. Summary of changes to the 2008 Proposal
Registration exemptions

As noted above, we restructured the Regulation 45-106 so that the prospectus
exemptions and registration exemptions are independent from one another. The prospectus
exemptions are in Part 2 and the registration exemptions are in Part 3.

When we published the Regulation 45-106 for comment, it was anticipated that the
registration exemptions in Part 3 would not be available six months after the coming into
force of Regulation 31-103 in most CSA jurisdictions. Following that transition period, the
registration exemptions in Part 3 would only be available where the person effecting the
trade was located in British Columbia or Manitoba and not registered in any CSA
jurisdiction.

After further review and consideration of the comments received, we decided to
remove the availability of all registration exemptions in the Regulation 45-106 following
the six-month transition period.

The British Columbia Securities Commission, the Alberta Securities Commission,
the Manitoba Securities Commission, Government of the Northwest Territories - Office of
the Superintendent of Securities, Government of Nunavut - Department of Justice, and
Government of the Yukon Territory - Community Services have decided to provide the
following dealer registration exemptions after the end of the transition period:

. accredited investor exemption,

. family, friends, and business associates exemption,
. minimum amount investment exemption, and

. offering memorandum exemption.

These dealer registration exemptions will be subject to new conditions setting out
the circumstances under which they can be used. These exemptions will be set out in
blanket orders to be issued by the applicable CSA member.

Saskatchewan is considering whether it will adopt this approach and will release a
separate notice when it has made its decision.
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As a result, after the transition period, the registration exemptions in the Regulation
45-106 will be no longer be available and all applicable registration exemptions will be
located in Regulation 31-103, local instruments or local blanket orders.

See the CSA notice dated July 17, 2009 accompanying Regulation 31-103 for a
further discussion regarding the registration exemptions that will be available following the
implementation of Regulation 31-103.

Legending requirements

We sought specific comment on the proposed amendments to the legending
requirements set out in section 2.5 of the Regulation 45-102. We received comments on the
proposed legending requirements where an electronic book-entry system is used or where
the purchasers of securities do not receive a paper certificate from the issuer.

After further review and consideration of these comments, we have clarified section
2.5 of the Regulation 45-102. In order to be able to resell securities under that provision,
the “purchaser” of a security (rather than, specifically, the “beneficial security holder”)
must have received written notice of the legending restrictions. We have clarified in the
Policy Statement 45-102 that the reference to a “purchaser” of a security means the person
who makes the investment decision about the acquisition of the security. In most cases, we
think that the person making the investment decision will be the beneficial owner of the
security. We think that the amendments to the legending requirements in the Regulation 45-
102 will improve the efficiency of prospectus-exempt market transactions while still
maintaining investor protection.

4. Consequential amendments

In conjunction with the New Materials, we are making consequential amendments
to Regulation 51-102 respecting Continuous Disclosure Obligations (Regulation 51-102)
and Regulation 33-105 respecting Underwriting Conflicts (Regulation 33-105). In
particular, we have updated various section references in Appendix A of Regulation 33-105
and a section reference to the Regulation 45-106 contained in Regulation 51-102. The
consequential amendments are published with this Notice.

CSA members in some jurisdictions are also publishing a separate local notice
regarding consequential amendments to certain local rules.

5. Staff notices

We intend to withdraw the following staff notices when the New Materials come
into force:

. CSA Staff Notice 45-302 Frequently Asked Questions Regarding the Resale
Rules (this notice will be withdrawn by regulators other than Québec, as the regulator in
Québec did not publish this notice), and

. CSA Staff Notice 45-305 Frequently Asked Questions Regarding Regulation
45-106 respecting Prospectus and Registration Exemptions.

The relevant interpretive guidance in those notices has been incorporated into Policy
Statement 45-106 and Policy Statement 45-102.

We also intend to update CSA Staff Notice 45-304 Notice of Local Exemptions
Related to NI 45-106 Prospectus and Registration Exemptions.
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6. Amendments to local rules

CSA members of some jurisdictions are publishing a separate local notice regarding
amendments to certain local rules. These amendments include changes to local exemptions
or the repeal of local exemptions that are no longer considered necessary or appropriate.

7. Background
Anticipated costs and benefits

The CSA believe that the New Materials will, when implemented, yield benefits and
reduce costs to market participants for the reasons discussed below.

O] Harmonized exemptions

The Regulation 45-106 and Regulation 31-103 harmonize many of the prospectus
and registration exemptions currently available across Canada. The New Materials codify
exemptive relief previously granted by the CSA. They also harmonize in a national rule
certain exemptions which were previously local in application. Market participants wishing
to effect an exempt distribution will continue to look primarily to the Regulation 45-106 for
prospectus and, until the implementation of Regulation 31-103, registration exemptions,
which may simplify compliance with the applicable exemptions.

(ii) No increase in filing and disclosure requirements

The New Materials do not introduce any significant new filing or disclosure
requirements.

(iii) Support implementation of Regulation 31-103

The New Materials will facilitate the implementation of Regulation 31-103.
Regulation 31-103 contemplates harmonized registration requirements across all CSA
jurisdictions. See the CSA notice dated February 29, 2008 requesting comment on
Regulation 31-103 for a discussion of the anticipated costs and benefits of Regulation 31-
103.

8. Where to find more information

The New Materials and related consequential amendments are available on websites
of CSA members, including:

www.lautorite.qc.ca
www.albertasecurities.com
www.bcsc.bc.ca
WWW.goV.Nns.ca/nssc
www.nbsc-cvmnb.ca
WWW.0SC.gov.on.ca
www.sfsc.gov.sk.ca

Questions
Please refer your questions to any of the following CSA staff:

Sylvie Lalonde (for Regulation 45-106)
Manager, Policy Department

Autorité des marchés financiers

(514) 395-0337, poste 4461
sylvie.lalonde@lautorite.qc.ca

17 juillet 2009 - Vol. 6, n° 28 EuKeL]



Bulletin de I'Autorité des marchés financiers

Rosetta Gagliardi (for Regulation 45-102)
Senior Policy Advisor

Autorité des marchés financiers

(514) 395-0337 ext. 4462
rosetta.gagliardi@]lautorite.gc.ca

Gordon Smith

Senior Legal Counsel, Corporate Finance
British Columbia Securities Commission
(604) 899-6656

gsmith@bcsc.bc.ca

Taryn Montgomery

Legal Counsel

Alberta Securities Commission
(403) 297-4968
Taryn.Montgomery@asc.ca

Tracy Clark

Legal Counsel

Alberta Securities Commission
(403) 355-4424
Tracy.Clark@asc.ca

Dean Murrison

Deputy Director, Legal/Registration
Securities Division

Saskatchewan Financial Services Commission
(306) 787-5879

Dean.Murrison@gov.sk.ca

Chris Besko

Legal Counsel - Deputy Director

The Manitoba Securities Commission
(204) 945-2561

cbesko@gov.mb.ca

Jo-Anne Matear

Assistant Manager, Corporate Finance Branch
Ontario Securities Commission

(416) 593-2323

jmatear@osc.gov.on.ca

Jason Koskela

Legal Counsel, Corporate Finance
Ontario Securities Commission
(416) 595-8922
jkoskela@osc.gov.on.ca

Robert F. Kohl (for Regulation 31-103)
Senior Legal Counsel

Registrant Regulation

Ontario Securities Commission

(416) 593-8233

rkohl@osc.gov.on.ca

Darren McKall

Senior Legal Counsel, Investment Funds
Ontario Securities Commission

(416) 593-8118
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dmckall@osc.gov.on.ca

Shirley Lee

Securities Analyst

Nova Scotia Securities Commission
(902) 424-5441

lees ov.ns.ca

Susan Powvell

Legal Counsel, Corporate Finance

New Brunswick Securities Commission
(506) 643-7697
susan.powell@nbsc-cvmnb.ca

Steve Dowling
Superintendent of Securities
Prince Edward Island

(902) 368-4552
sddowling@gov.pe.ca

Don Boyles

Program & Policy Development

Securities Commission of Newfoundland and Labrador
Government of Newfoundland & Labrador

(709) 729-4501

dboyles@gov.nl.ca

Louis Arki, Director, Legal Registries
Department of Justice, Government of Nunavut
(867) 975-6587

larki ov.nu.ca

Donn MacDougall

Deputy Superintendent, Legal & Enforcement
Office of the Superintendent of Securities
Government of the Northwest Territories

PO Box 1320

Yellowknife, NT X1A 2L9

Tel: (867) 920-8984

Fax: (867) 873-0243

E-mail: donald_macdougall@gov.nt.ca

Frederik J. Pretorius

Manager Corporate Affairs (C-6)
Dept of Community Services
Government of Yukon

(867) 667-5225
Fred.Pretorius@gov.yk.ca

July 17, 2009

Bulletin de I'Autorité des marchés financiers
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Appendix A

List of Commenters

Ogilvy Renault

European Investment Bank

Carevest Capital Inc.

Canadian Life and Health Insurance Association Inc.

ACPM/ACARR

Fraser Milner Casgrain LLP

Gowlings

Borden Ladner Gervais

©|®|N|o| g » W IN =

Stikeman Elliott

Morbank Financial Inc.

Osler Hoskin Harcourt LLP

Davies Ward Phillips & Vineberg LLP
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Appendix B

Summary of Comments and CSA Responses
Draft Regulation 45-106 respecting Prospectus And Registration Exemptions (Regulation 45-106)
Draft Regulation 45-102 respecting Resale of Securities (Regulation 45-102)

Table of Contents

1. General Comments

1.
2.

General support for the amendments to Regulation 45-106 as published
General concern regarding the amendments to Regulation 45-106 as published

2. Specific Comments from Industry

1.

2.
3.

Section 2.9 of OSC Rule 45-501 Ontario Prospectus and Registration Exemptions (OSC Rule 45-501) and Status of the capital accumulation plan (CAP)
exemption

Accurate cross references to defined terms in other legislation
Exemptions for traditional life insurance contracts

3. Regulation 45-106 Comments

1.

© N o ok~ W

General comments regarding the application of Draft Regulation 31-103 respecting Registration Requirements
(Regulation 31-103) to Regulation 45-106

Section 1.1 - Definition of “accredited investor” in paragraph (q)

Section 1.1 - Definition of “accredited investor” in paragraph (t)

Section 1.1 - Addition of master trust to the definition of “accredited investor”
Section 1.1 - Definition of “approved credit rating”

Section 1.1 - Definition of “founder”

Section 2.4 - Private issuer: Addition of category of persons

Section 2.4 - Private issuer: Correction of cross-references
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9. Sections 2.4 & 3.4 Private issuer: Addition of transactions
10. Section 2.7 - Founder, control person and family - Ontario: Addition of category of persons
11. Section 2.8 - Affiliates: Addition of affiliates of the issuer
12. Section 2.14 - Securities for debt: Addition of non-reporting issuers
13. Section 2.22 - Definition of “consultant”: Addition of category of persons
14. Section 2.32 - Distribution to lender by control person for collateral: Expansion of exemption
15. Section 2.34 - Specified debt: Addition of category of entities
16. Sections 2.36 & 3.36 - Mortgages: Exclusion of Alberta to trade syndicated mortgages
17. Subsection 6.1(2) - Report of exempt distribution: Inconsistencies with Form 45-106F1 (45-106F1) and request for policy reasons
18. Appendix A - Revisions to cross references
4. Policy Statement 45-106
1. Subsection 4.2(3) - Business combination and reorganization - exchangeable shares: Clarification required
5. Form 45-106F2 Comments
1. Item 3.1 - Compensation and securities held: Addition of related party
2. ltem 8 - Other Material Facts: Clarification required
3. Part B - Financial Statements - General: Audited financial statement requirement
6. Regulation 45-102 Comments
1. Subsections 2.5(2) & 2.5(3) - Restricted Period: Concern with the legend requirements
2. Subparagraph 2.5(2)(3)(i) - Restricted Period: Prescribed legend for non-reporting issuers
3. Subparagraph 2.5(2)5 & 2.5(2)6 - Restricted Period: Policy reason for requirements
4. Subsections 2.8(4) & 2.8(5) - Exemption for a Trade by a Control Person: Time frame for trades
5. Sections 2.10, 2.11 & 2.12 - Exemptions for Specific Transactions: Resale requirements
6. Section 2.14 - First Trades in Securities of a Non-Reporting Issuer Distributed Under a Prospectus: Test requirements
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Theme

Comments

Responses

1. GENERAL COMMENTS

General support for
the amendments to

Regulation 45-106

as published

Three commenters expressed general support for harmonizing the exemptions and
improving the quality and transparency of securities distributed in the exempt
markets.

We thank the commenters for their support.

General concern for
the amendments to
Regulation 45-106
as published

Two commenters expressed concern that significant portions of securities
regulation in Canada are not harmonized. A commenter stated that the amendments
contain intricate legal drafting to accommodate the different philosophical views
regarding registration reform adopted by certain jurisdictions, such as British
Columbia and Manitoba.

We have harmonized our approach to the registration exemptions located in Part 3
of Regulation 45-106. For a discussion of any different philosophical views
regarding registration reform, please refer to the responses in the summary of
comments for Regulation 31-103 respecting Registration Requirements and
Exemptions (Regulation 31-103).

2. SPECIFIC COMMENTS FROM INDUSTRY

Section 2.9 of OSC
Rule 45-501
Ontario Prospectus
and Registration
Exemptions (OSC
Rule 45-501) and
Status of the capital
accumulation plan
(CAP) exemption

One commenter asked why section 2.9 of OSC Rule 45-501 is an Ontario only rule
and not a national instrument.

Two commenters asked about the status of the CAP exemption, which was last
published in October 2005 and was intended to become part of Regulation 45-106.
Both commenters urged the CSA to finalize the CAP exemption and incorporate it
into Regulation 45-106.

The proposed prospectus and registration CAP exemption was not incorporated
into draft Regulation 45-106 (nor was the corresponding registration CAP
exemption incorporated into draft Regulation 31-103). The CSA will proceed with
the proposed CAP exemptions as a separate initiative.

Accurate cross
references to
defined terms in
other legislation

One commenter recommended that the CSA adopt procedures to ensure that the
cross references to defined terms in other legislation remain up-to-date.

We regularly review and update cross references to defined terms in other
legislation.
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Theme

Comments

Responses

Exemptions for
traditional life
insurance contracts

One commenter indicated that sections 2.39 and 3.39 provide exemptions for
“variable insurance contracts”. The commenter advised, however, that deferred
annuity individual variable insurance contracts with at least a 75 per cent guarantee
and insurance company issued annuity contracts are excluded from the definition
of “security” in various provincial securities legislation. The commenter strongly
recommended that, going forward, the traditional exemptions for life insurance
contracts continue to be set out in the definition of a “security”.

Amendments to the definition of “security” are beyond the scope of this project.

3. Regulation 45-106 COMMENTS

General comments
regarding the
application of draft
Regulation 31-103
to Regulation 45-
106

Once commenter made the following statements regarding the application of draft
Regulation 31-103 to Regulation 45-106:

i.  Regulation 31-103 gives persons 6 months from the date when Regulation
31-103 comes into force to apply for the appropriate category of registration.
In certain circumstances, the registration requirements under Regulation
31-103 will not apply to persons who apply within the 6-month period until
their registration is either accepted or rejected. If Regulation 45-106 comes
into force 6 months from the date when Regulation 31-103 comes into force,
there may be a gap in the timeframe between the removal of the registration
exemptions in Regulation 45-106 and the registration of certain persons
under Regulation 31-103, which may leave them with no exemptions to rely
upon until their registration is accepted or rejected.

ii.  Given that the restrictions on the availability of Part 3 of Regulation 45-106
will not take effect until 6 months from the date when Regulation 31-103
comes into force, section 6.6 should also take effect 6 months from the date
when Regulation 31-103 comes into force because a person in British
Columbia relying on a registration exemption would still be operating under
the current framework of Regulation 45-106 until such time.

i. We think that the 6 month transition period provides a sufficient amount of time
for certain persons to apply for the appropriate category of registration.

ii. We agree and have revised section 6.6 of Regulation 45-106 to address this
comment. We have moved section 6.6 to Regulation 31-103. Please see Regulation
31-103.
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Theme Comments Responses
iii.  The application of Part 3 is proposed to be restricted only to British iii. The last publication for comment included a notwithstanding clause that dealt
Columbia and Manitoba after 6 months from the date when Regulation with this issue. The notwithstanding clause stated that despite the application of
31-103 comes into force, but it appears that section 3.03 will also continue to | the registration exemptions, the “business trigger” exemption applied in B.C. and
apply in New Brunswick. Query whether New Brunswick should be referred | New Brunswick. The registration exemptions in Part 3 never were proposed to
to in Part 1 - Introduction of Policy Statement 45-106. apply in New Brunswick.
We have relocated section 3.03 to Regulation 31-103.
iv.  Given the proposed registration trigger under Regulation 31-103, query iv. We do not think that it is necessary to revise section 3.2 of the Policy Statement
whether the commentary in section 3.2 of Policy Statement 45-106 at this time. The commentary will continue to be relevant during the transition
(Soliciting purchasers — Newfoundland and Labrador and Ontario) should be | period when the registration exemptions in Regulation 45-106 continue to be
retained. If it is retained, the wording should conform to the rules regarding | available in Ontario and Newfoundland and Labrador.
the proposed registration trigger that will be contained in Regulation 31-103.
Section 1.1 - One commenter stated that the CSA should review paragraph (qg) in the definition | We have reviewed paragraph () in the definition of “accredited investor”. This
Definition of of “accredited investor” because of the proposed registration trigger and other paragraph already contemplates persons exempt from registration under the
“accredited amendments to the registration requirements under the draft Regulation 31-103. securities legislation of a foreign jurisdiction because it includes the words
investor” in The commenter noted that this paragraph should contemplate persons exempt from | “authorized to carry on business”.
paragraph (q) registration under the securities legislation of a foreign jurisdiction.
Two commenters requested that the Ontario Securities Commission (OSC) to The OSC remains concerned with the potential indirect distribution of private
remove the carve-out for Ontario in the definition of “accredited investor” in hedge and pooled funds to retail investors under subparagraph (q)(ii) of the
subparagraph (g)(ii). This subparagraph provides that an accredited investor is definition of “accredited investor” and, as a result, the OSC will maintain the
defined as a person acting on behalf of a fully-managed account managed by that | Ontario carve-out for securities of investment funds.
person if that person “in Ontario, is purchasing a security that is not a security of
an investment fund.”
Section 1.1 - One commenter believes that paragraph (t) in the definition of “accredited We do not agree that it is necessary to revise this paragraph and do not think that
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Theme Comments Responses
Definition of investor” contains a drafting error. The commenter asked if the phrase immediately | the words “direct, indirect or beneficial” are unintentionally overbroad. All of the
“accredited after “all of the owners of interests” reading “direct, indirect or beneficial” should | owners contemplated in this exemption are required to be accredited investors
investor” in read “direct, indirect and beneficial”. regardless of their ownership interest.
paragraph (t)

Another commenter expressed concern that the words “direct, indirect or

beneficial” are unintentionally over-broad and may result in confusion or

unintended results. The commenter believes that the exemption should allow any

person, which itself qualifies as an accredited investor, to establish a wholly-

owned subsidiary through which it may make an investment in reliance on this

exemption. The wholly-owned subsidiary currently does not qualify under any

other paragraph in the definition of “accredited investor”, or, as a result of the

restriction in section 2.3(5), it cannot rely upon paragraph (m) of this definition.

This commenter suggested that the paragraph be redrafted as follows: “a person in

which all of the equity owners, except the voting securities required by law to be

owned by directors, are accredited investors” because this wording is consistent

with Rule 501(a)(8) of Regulation D under the United States Securities Act of

1933.
Section 1.1 - Two commenters believe that master trusts should be entitled to the same We do not think that any changes to the definition of “accredited investor” are
Addition of master | exemptive relief as the pension plans themselves. Both commenters urged the CSA | needed at this time. We note that other paragraphs of the definition of “accredited
trust to the to recognize that master trusts, which are vehicles established pursuant to income | investor”, or other prospectus and registration exemptions in Regulation 45-106,
definition of tax legislation to allow registered pension funds to manage their assets more may apply to a master trust depending on the circumstances.
“accredited efficiently, be added to the definition of “accredited investor”.
investor”
Section 1.1 - One commenter stated that the definition of “approved credit rating”, which refers | CSA Consultation Paper 11-405 Securities Regulatory Proposals Stemming from
Definition of to Regulation 81-102 respecting Mutual Funds (Regulation 81-102), has caused the 2007-08 Credit Market Turmoil and its Effect on the ABCP Market in Canada

“approved credit
rating”

difficulties for the distribution of commercial paper because the definition of an
“approved credit rating” in Regulation 81-102 requires, among other things, that
(a) the rating assigned must be “at or above” certain ratings, and (b) the security
must not have been assigned a rating by any “approved credit rating organization”
that is not an “approved credit rating”. The commenter further stated that the
requisite thresholds in Regulation 45-106 are not equivalent among the rating

was published for comment on October 6, 2008. The comment period ended on
February 16, 2009. As part of a separate project, we are considering the comments
received for any possible amendments to the definition of “approved credit rating”
or to certain exemptions.
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Theme Comments Responses

agencies and correlation among ratings are imperfect; as a result, issuers have had

to obtain exemptive relief in order to distribute commercial paper that has been

assigned the requisite approved credit rating by at least one approved credit rating

agency. The commenter urged the CSA to amend the definition to make the

exemption available where a rating at or above the designated approved credit

rating is issued by one of the approved credit rating agencies or any of their

SUCCESSOrs.
Section 1.1 - One commenter believes that the definition of “founder” is problematic in thatat | We do not agree that it is necessary to revise the definition of “founder”. We refer
Definition of the time of incorporation, the founder is not actively involved in the issuer’s the commenter to section 2.4 of Policy Statement 45-106 (Founder) which
“founder” business because the issuer is not carrying on a business. The commenter provides further guidance.

recommended that the CSA change the definition as follows: “...founding,

organizing or substantially reorganizing the business of the issuer at the time of the

trade”.
Section 2.4 - One commenter appreciated the addition of “an employee of the issuer or an We agree with the recommendation and have revised paragraph 2.4(2)(b) of
Private issuer: affiliate of the issuer” to paragraph 2.4(2)(b). However, the commenter asked that | Regulation 45-106 to address this comment.
Addition of the CSA expand this new category by adding “a director and officer of an affiliate
category of persons | of the issuer” to this paragraph.
Section 2.4 - One commenter indicated that paragraphs 2.4(2)(j) and 2.4(2)(k) should refer to We have revised the applicable paragraphs in subsection 2.4(2) of Regulation 45-

Private issuer:
Correction of cross-

paragraph (i) instead of paragraph (h).

106 to address this comment.

references

Sections 2.4 & 3.4 | One commenter suggested that the CSA expand the private issuer exemption by The word “transaction” in this proposed amendment is not limited to going private
Private issuer: adding a paragraph to include not only going private transactions but also any type | transactions. The text is sufficiently broad to capture the types of transactions
Addition of of transaction, including takeover bids or reorganizations, resulting in the securities | contemplated in this comment.

transactions

of the issuer, other than non-convertible debt securities, being owned solely by the
persons listed in subsections 2.4(2) or 3.4(2). The commenter also stated that the
guidance in Policy Statement 45-106 should be sufficiently broad so as not to
preclude such an interpretation of this proposed amendment.
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# | Theme Comments Responses
10. | Section 2.7 - Two commenters asked the CSA to expand subsection 2.7(c) by adding We agree with the recommendation and have revised subsection 2.7(c) to address
Founder, control grandchildren. this comment.
person and family -
Ontario: Addition
of category of
persons
11.| Section 2.8 - One commenter asked the CSA to expand the exemption in section 2.8 to facilitate | We do not propose to expand the scope of the exemption in section 2.8 to include
Affiliates: Addition | transfers among affiliates by adding wording as follows: “The prospectus securities of affiliates at this time.
of affiliates of the | requirement does not apply to a distribution by an issuer of a security of its own
issuer issue or of an affiliate of the issuer to another affiliate of the issuer that is
purchasing as principal.”
12.| Section 2.14 - One commenter stated that the securities for debt exemption should not be We do not propose to expand the securities for debt exemption to include non-
Securities for debt: | restricted to reporting issuers and recommended that the CSA expand the reporting issuers. We have restricted this exemption to reporting issuers because
Addition of non- exemption to include non-reporting issuers. The commenter added that non- we are able to review the use of this exemption in light of the financial statements
reporting issuers reporting issuers must find another exemption for the purposes of making a that reporting issuers are required to file through SEDAR.
distribution to creditors. Another exemption may not be available or may involve
the filing of a report of exempt distribution and the payment of fees, which may
place an undue financial burden on non-reporting issuers.
13.| Section 2.22 - One commenter suggested that the CSA expand paragraph (e) of the definition of | We agree with the comment and have revised paragraph (e) of section 2.22 of
Definition of “consultant” by adding “an executive officer or director of the consultant” in order | Regulation 45-106 to address this comment.
“consultant”: to be consistent with the introductory wording of the definition of “consultant”.
Addition of
category of persons
14.| Section 2.32 - One commenter recommended that the CSA expand section 2.32 to allow for the | We do not propose to expand the exemption in section 2.32 of Regulation 45-106.
Distribution to distribution of securities from the holdings of a control person for a bona fide debt | The intent and substance of personal property security legislation is significantly
lender by control of the control person or of the issuer. This change would provide greater flexibility | different from that of securities legislation.
person for and is consistent with most personal property security legislation in Canada, which
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106F1 and request
for policy reasons

than one jurisdiction, the issuer or underwriter must complete a single report
identifying all purchasers and file that report in each of the jurisdictions
where the distribution is made; and

o item 7 of Form 45-106F1 states the table must be completed for each
Canadian and each foreign jurisdiction where purchasers of securities reside.

# | Theme Comments Responses
collateral: provides that a debtor includes a person who pledges collateral to secure a debt of
Expansion of another person.
exemption
15. | Section 2.34 - One commenter acknowledged that section 2.34 allows certain permitted We do not propose to expand section 2.34 of Regulation 45-106 to permit
Specified debt: supranational agencies and foreign government guaranteed debt securities with distributions of debt securities of, or guaranteed by, foreign government-owned
Addition of approved credit ratings to benefit from the prospectus exemption. However, the institutions. We do not think that foreign government ownership of an institution is
category of entities | commenter asked that the CSA expand the category of entities by adding foreign itself a sufficient factor warranting exempt treatment. We note that debt securities
government-owned institutions. guaranteed by a foreign government with an approved credit rating may be
distributed under this exemption.
16. | Sections 2.36 & One commenter asked why registered or licensed mortgage brokers/dealers in Alberta Securities Commission (ASC) staff became aware that the use of the
3.36 - Mortgages: | Alberta will no longer benefit from the prospectus and registration exemptionsto | mortgages exemption had expanded beyond the scope of the original policy
Exclusion of trade in syndicated mortgages as stipulated in subsections 2.36(3) and 3.36(3). rationale underlying this exemption. As a result, ASC staff were concerned that
Alberta to trade the distribution of securities in connection with syndicated mortgages was,
syndicated essentially, unregulated. Please note that mortgage brokers/dealers who deal in
mortgages syndicated mortgages currently have, and will continue to have, access to a variety
of other exemptions under which they may distribute debt obligations that are
associated with syndicated mortgages (e.g. accredited investor, offering
memorandum, minimum amount, etc
17. | Subsection 6.1(2) - | One commenter believes that there are inconsistencies between subsection 6.1(2) | We do not agree that the language in subsection 6.1(2) and Form 45-106F1 results
Report of exempt | and Form 45-106F1. Inconsistencies cited include: in inconsistencies. A report of exempt distribution is not required to be filed in a
distribution: e subsection 6.1(2) requires a report of exempt distribution to be filed where | Canadian jurisdiction if no distribution has taken place in that jurisdiction.
Inconsistencies the distribution takes place; Therefore, we have not revised either Regulation 45-106 or Form 45-106F1.
with Form 45- e instruction #1 in Form 45-106F1 states that if a distribution is made in more
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Two commenters considered the requirements of subsection 6.1(2) of Regulation

45-106 and Form 45-106F1 and questioned whether it is appropriate to require

disclosure of purchasers outside of the local jurisdiction in which the Form 45-

106F1 is filed. In particular:

¢ One commenter considered the example of a foreign issuer carrying out a We require information about distributions that occur in Canadian jurisdictions for
private placement in various foreign jurisdictions, including Canada. By compliance purposes regardless of where the purchasers are resident. To determine
virtue of Instruction #1 and Item 7 of Form 45-106F1, the foreign issuer whether it needs to file a report, an issuer must determine if a distribution has
would be required to disclose information regarding each foreign purchaser | occurred in the local jurisdiction; it may make this determination by referring to
to each applicable Canadian regulator in the jurisdictions where a the securities legislation of the local jurisdiction. The issuer must also determine if
distribution took place. The commenter asked the CSA to explain the policy | the exemption it is using is one that requires a report be filed.
reason for requiring disclosure about purchasers who do not have any
connection to the exempt distribution that takes place in a Canadian
jurisdiction.
e One commenter expressed concern that, although Schedule 1 to Form 45- We acknowledge the comment; however, it is important that the securities
106F1 (which contains the list of purchasers) is not made public, freedom of | regulator or regulatory authority in each Canadian jurisdiction involved in an
information legislation in certain jurisdictions may require that such exempt distribution for which a Form 45-106F1 is required have information
information be made available to the public if requested. As a result, regarding related distributions in other Canadian jurisdictions.
submitting a common Form 45-106F1 report across jurisdictions may
increase the likelihood of a purchaser’s identity being divulged to the public.
The commenter recommended that the CSA retain the permissive wording
currently in Instruction #1 to 45-106F1 and not adopt the proposed wording.
18. | Appendix A - One commenter advised that in British Columbia the definition of “life insurance” | We have revised Appendix A to address this comment.
Revisions to cross | is currently contained in the Financial Institutions Act (British Columbia) and not
references the Insurance Act (British Columbia). The same commenter advised that in Ontario

the definition of “life insurance” is now made by way of Superintendant Order and
is not contained in section 1 of the Insurance Act (Ontario).

10
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4. POLICY STATE

MENT 45-106

Subsection 4.2(3) -
Business
combination and
reorganization -
exchangeable
shares:
Clarification
required

One commenter recommended that the CSA change the last sentence of this
subsection to read as follow: “Accordingly, additional exemptive relief is not
warranted in circumstances where the original transaction was completed in
reliance on these exemptions.” The commenter believes that this change will
prevent confusion as to whether the exemption is available for an exchange of
exchangeable shares that occurs after the original transaction.

We agree with the recommendation and have revised subsection 4.2(3) of Policy
Statement 45-106 to address this comment.

5. FORM 45-106F2

COMMENTS

Item 3.1 -
Compensation and
Securities Held:

One commenter disagrees with the addition of compensation paid by a related
party to certain named persons in the table of Item 3.1. The commenter stated that
such disclosure may not be relevant information needed by a potential investor to

We have added guidance in the instructions to the form to address this comment.

Addition of related | make an informed investment decision unless the issuer is indirectly paying the
party compensation. The commenter further stated that the current wording suggests the

issuer will now have to disclose compensation paid by a grandparent to certain

named persons in an unrelated family venture, or by a company controlled by a

director of the issuer that is unrelated to the issuer and its business. The commenter

recommended that the CSA limit the wording by requiring disclosure of

compensation paid directly or indirectly by the issuer or by a related party if the

issuer receives a direct benefit from such compensation.
Item 8 - Other One commenter stated that the disclosure required by the other items in Form 45- | We have addressed this comment by eliminating Item 8 from Form 45-106F2. We
Material Facts: 106F2 is comprehensive and captures all that should be necessary to disclose in an | have, however, added guidance in the instructions indicating that particulars of any
Clarification offering memorandum, and that any information that would be stated in the new material facts, which have not been disclosed under any of the Item numbers and
required Item 8 would already be disclosed under one of the other items. The commenter for which failure to disclose would constitute a misrepresentation in the offering

added that Item 14 requires an issuer to include a certificate stating: “This offering

memorandum must be included.

1
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memorandum does not contain a misrepresentation.” The commenter asked the
CSA to clarify what additional information is required by Item 8 and if it is a
mandatory disclosure item.

Part B - Financial
Statements -
General: Audited
financial statement
requirement

One commenter disagrees with the CSA’s proposed amendment to add an audit
requirement as now stipulated in Part B.9 for those issuers that have not completed
one financial year, or have a financial year end less than 120 days from the date of
the offering memorandum as described in Part B.3. Reasons cited include:

o Ifan issuer has not completed one financial year, the financial statements
included in the offering memorandum should be unaudited interim financial
statements. Regulation 51-102 respecting Continuous Disclosure
Obligations (Regulation 51-102) allows reporting issuers to file unaudited
interim financial statements on Sedar. The same requirement should apply to
non-qualifying issuers.

e The new audit requirement will only apply to non-qualifying issuers as this
amendment has not been made to Form 45-106F3 Offering Memorandum for
Qualifying Issuers. Non-qualifying and qualifying issuers should be subject
to the same financial statement requirements and the proposed amendment is
unfairly prejudicial to non-qualifying issuers.

o Audited interim financial statements will greatly increase the cost of
preparing an offering memorandum for non-qualifying issuers and will limit
their ability to access the market in a timely manner because of the increased

We acknowledge the comment, but do not agree. An issuer has to file audited
financial statements in conjunction with its going public transaction, even if it has
not completed one financial year. When the issuer becomes a reporting issuer, it
then becomes subject to continuous disclosure obligations under Regulation
51-102. Although Regulation 51-102 allows this issuer to file unaudited interim
financial statements, Regulation 51-102 requires it to file audited annual financial
statements.

Similar to the above response, an issuer is required to file audited financial
statements to become a qualifying issuer and is subsequently required to file
audited financial statements on a yearly basis.

We acknowledge that there are costs associated with conducting an audit.
However, an issuer that has completed a financial year is currently required to
provide audited financial statements in an offering memorandum. Therefore,
issuers that have not completed a financial year should be treated the same as those
that have completed a financial year. We think that this is the most equitable
treatment.

We maintain that it would be relatively inexpensive for a single purpose entity
with no operation history or assets to obtain an audit.

12
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cost and time required to involve an auditor.

e Many issuers using this Form are single purpose entities, such as limited
partnerships, incorporated or organized immediately prior to the distribution
and have no operational history or assets at the distribution date. The
financial statements included in the offering memorandum for those issuers
are nil financial statements and do not convey any material information to a
prospective purchaser. The commenter requested the CSA to exempt such nil
financial statements from the audit requirement.

o The CSA Notice stated that the changes to the financial statement
requirements were clarifying changes to make the requirements more
consistent with Regulation 51-102. The commenter stated that the new audit
requirement is more than just a “clarifying change”.

We think that the changes to the financial statement requirements are more
consistent with Regulation 51-102. As stated, an issuer that carries out a
transaction to become a reporting issuer must file audited financial statements and
is subsequently required to produce audited annual financial statements.

6. Requlation-45-102 COMMENTS

Subsections 2.5(2)
& 2.5(3) -
Restricted Period:
Concern with the
legend
requirements

One commenter expressed concern with the CSA’s approach to legending
requirements which is to make them a condition of resale rather than a condition of
the exempt distribution. The commenter believes that an issuer has no incentive to
ensure compliance with the legend requirements or the resale restrictions other
than in response to pressure from prospective investors; as a result, the investor
will bear the risk of the issuer’s failure to incorporate a legend.

Two commenters recommended eliminating the legend requirement because it is
difficult to comply with practically and operationally. Both commenters noted that
it may be difficult or impossible for issuers to deliver written notification of resale

We acknowledge the comment but we do not propose to change the model for
legending requirements. A legend may not be appropriate when securities sold
under a prospectus exemption are never intended to leave the closed system.

We continue to maintain that a legend is the most practical manner for providing
certainty as to the applicable hold periods and of providing more effective
regulation of the exempt market. We have provided issuers with alternative
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restrictions to beneficial purchasers, such as in circumstances where securities are
dematerialized, uncertificated or in global form only.

Specific concerns cited by the commenters include:

e how an issuer would deliver notice to a beneficial owner where an
investment manager is purchasing the securities for a fully managed
account since in these circumstances the beneficial owner will never see a
disclosure document or trade confirmation;

o if the beneficial owner does not receive notice from the issuer, then the
beneficial owner’s securities will effectively be subject to a permanent
hold; and

o that the proposed notification requirements will unduly hamper the
efficient transfer, trading and settlement of securities and interests in
securities through electronic settlement facilities.

methods for satisfying the legending requirements. For example, providing written
notice of the legend restriction notation to the purchaser in a subscription
agreement or offering memorandum, or including the legend restriction notation in
an ownership statement issued under a direct registration system or other electronic
book-entry system delivered directly to the purchaser are alternative methods of
satisfying the written notice requirement. Please refer to section 1.6 of Policy
Statement 45-102.

We agree with the comment and have clarified that the manager of a fully managed
account may be substituted for the beneficial owner (which now reads as
purchaser) in Item 2.5(2)3.1.

The purchaser may request written notice from the issuer. The issuer may also
provide written notice of the legend restriction or place a legend on a securities
certificate subsequent to the sale of the securities. The issuer must do so before the
purchaser can sell his securities.

We do not think that the written notification requirement will unduly hamper the
efficient transfer, trading and settlement of securities because the notice
requirement is a separate process from those transactions conducted through the
electronic settlement facilities.

14
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These commenters proposed that changing the requirement to deliver the notice to
the “purchaser” rather than the “beneficial owner” as a way to address delivery
concerns. Both commenters supported approaches where the issuer could provide
notice of applicable resale restrictions to “purchasers” through a subscription
agreement, offering documentation or other disclosure.

One commenter stated that trading of securities before the expiry of the restricted
period would be more appropriately addressed through the facilities of the
electronic system where transfer and settlement takes place, as opposed to the
proposed paper-based notification model in Regulation 45-102. The commenter
cites technological options such as separate CUSIP number identification or
specific designations or markers used by intermediaries in other jurisdictions.

Two commenters proposed that Regulation 45-102 be revised to clearly permit
removal of a legend from a certificate, or the exchange of a legended certificate for
a replacement certificate without a legend, upon expiry of the restricted period
referred to in the legend.

One commenter stated that the exemption from legending / notification
requirements for trades of underlying securities in subsection 2.5(3) is vague does
not adequately account for the various ways that securities may be issued in
Canada (which may be dematerialized, uncertificated or certificated). The
commenter proposed that the exemption from the legending / notification
requirements in Items 3 and 3.1 of subsection 2.5(3) apply to a trade of an
underlying security that is issued on a date at least four months after the
distribution date, regardless of the date of issuance of a security certificate or
delivery of written notification in respect of the underlying security.

We agree with the comment and have changed “beneficial owner” to “purchaser”.
We have also provided guidance as to what we mean by purchaser in Policy
Statement 45-102. Specifically, we think that the purchaser is the person who
makes the investment decision about the acquisition of a security. We have
clarified that the notice requirement may be satisfied in a variety of ways. Please
see section 1.6 of Policy Statement 45-102.

As indicated in section 1.6 of Policy Statement 45-102, we encourage issuers to
assist purchasers of restricted securities with compliance with the resale
restrictions in Item 2 of subsection 2.5(2). This may include assigning a separate
CUSIP or ISIN number to the security for the duration of the restricted period in
the direct registration or electronic book-entry system in which that security is
entered. We do not propose to mandate the assignment of a separate CUSIP or
ISIN number to restricted securities because not all direct registration or book-
entry systems are able to accommodate this request.

We acknowledge the comment and added guidance in section 1.7 of Policy
Statement 45-102. Regulation 45-102 does not preclude an issuer or its transfer
agent from removing a legend after the expiry of the restricted period referred to in
the legend, after the requirements in subsection 2.5(2)(3) are satisfied

We have clarified subsection 2.5(2)(3). Please see subsection 2.5(2)(3).
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Subparagraph One commenter submitted that the prescribed legend for non-reporting issuers in We reviewed this subsection and we disagree with the commenter’s interpretation.
2.5(2)3(ii) - subsection 2.5(2) is not an accurate statement of the restricted period that will Section 2.7 provides an exemption from Item 1 of subsection 2.5(2) if the issuer
Restricted Period: | apply in most cases and asked the CSA to review this subsection. The commenter | becomes a reporting issuer after the distribution date by filing a prospectus in a

Prescribed legend
for non-reporting
issuers

cited as an example that if a private company files a prospectus in one of the
jurisdictions listed in Appendix B of Regulation 45-102, and the shareholder of the
securities has held the securities for at least 4 months and a day prior to the filing
of the prospectus, the shareholder’s securities will be freely tradeable immediately
following the filing of the prospectus by virtue of section 2.7 of Regulation 45-
102. Therefore, in this circumstance the statement in the legend that there will be
an additional four month restricted period is incorrect.

jurisdiction listed in Appendix B and is a reporting issuer in a jurisdiction of
Canada at the time of the trade. Therefore, when an issuer satisfies the
requirements in section 2.7, the requirement to have been a reporting issuer in a
jurisdiction of Canada for the four months immediately preceding the trade does
not apply. The prescribed language for the legend in subparagraph 2.5(2)3(ii)
addresses this situation in that the opening words state: “Unless permitted under
securities legislation...”.

Paragraphs 2.5(2)5
& 2.5(2)6 -
Restricted Period:
Policy reason for
requirements

One commenter questioned whether there remains a policy reason to retain the
requirements in paragraphs 2.5(2)5 and 2.5(2)6. The commenter cited as an
example that if a shareholder acquires 6% of an issuer’s shares in the market and a
further 2% by way of a private placement, the effect of these paragraphs is that the
shareholder will be subject to different resale rules for its entire 8% position. The
shareholder may only sell up to 6% in a block trade involving an extraordinary
commission, and would be required to rely upon a different method to dispose of
the remaining 2%.

We do not propose to remove conditions 5 and 6 from subsection 2.5(2). We
continue to think that these conditions are appropriate. Please see section 1.8 of
Policy Statement 45-102.

Subsections 2.8(4)
& 2.8(5) -
Exemption for a
Trade by Control
Person: Time frame
for trades

One commenter stated that, given the effect of the proposed amendments to section
2.8, the requirement that a control person must wait seven days from filing of a
Form 45-102F1 before effecting a trade is unduly restrictive. The commenter
proposed a wait period of two days instead.

We continue to think that a seven-day waiting period for trades by a control person
is necessary to give the market sufficient time to absorb the information.

Sections 2.10, 2.11
&212-
Exemptions for
Specific

One commenter noted that, in certain circumstances, Regulation 45-102 prescribes
a resale requirement that the issuer is “a reporting issuer in any jurisdiction of
Canada”, whereas in other instances (such as under section 2.10, 2.11 and 2.12) the
resale requirement is that the issuer is a “reporting issuer”. The commenter

We do not propose to broaden the provisions as requested at this time. We will
continue to review discretionary relief applications on a case-by-case basis where
these exemptions are not available.
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Transactions: questioned the policy rationale for this discrepancy and recommended that the
Resale applicable resale conditions in sections s. 2.10, 2.11 and 2.12 be amended to add

requirements

the words “in a jurisdiction of Canada” after the references to “reporting issuer”.

Section 2.14 - First
Trades in Securities
of a Non-Reporting
Issuer Distributed
Under a Prospectus
Exemption: Test
requirements

One commenter identified difficulties with the application of the resale exemption
in subsection 2.14(1) given that foreign issuers and the Canadian purchasers of
their securities in a private placement often do not know with certainty whether the
percentage shareholdings and ownership tests that subsection are satisfied on the
distribution date after giving effect to the completion of the distribution. The
commenter asked the CSA to consider adding a new provision to Regulation
45-102 to facilitate resales by Canadian shareholders of non-Canadian non-
reporting issuers outside of Canada. The commenter proposed that Canadian
purchasers of securities of a foreign issuer with no connection to Canada, other
than private placement sales to Canadian investors, should be allowed to resell the
securities outside of Canada as long as there is “no substantial trading market” for
them in Canada.

We believe that the percentage shareholdings and ownership tests in subsection
2.14(1) provide the necessary information for determining if a market for the
securities exists in Canada. We think that section 1.15 of Policy Statement 45-102
provides sufficient guidance to issuers for determining whether these tests are met.
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