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June 6, 2018 

VIA EMAIL (comments@osc.gov.on.ca & consultation-en-cours@lautorite.qc.ca) 

Alberta Securities Commission 

Autorité des marchés financiers 

British Columbia Securities Commission 

Financial and Consumer Affairs Authority of Saskatchewan 

Financial and Consumer Services Commission (New Brunswick) 

Manitoba Securities Commission 

Nova Scotia Securities Commission 

Nunavut Securities Office 

Office of the Superintendent of Securities, Newfoundland and Labrador 

Office of the Superintendent of Securities, Northwest Territories 

Office of the Yukon Superintendent of Securities 

Ontario Securities Commission 

Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island 

c/o The Secretary 

Ontario Securities Commission 

20 Queen Street West, 22nd Floor 

Toronto, Ontario M5H 3S8 

Me Anne-Marie Beaudoin 

Corporate Secretary 

Autorité des marchés financiers 

800, rue du Square-Victoria, 22e étage 

C.P. 246, tour de la Bourse 

Montréal, Québec H4Z 1G3 

 

Dear Sirs/Mesdames:

Re: CSA Notice and Request for Comment dated March 8, 2018 (the Notice) 

Proposed Amendments to National Instrument 45-106 Prospectus Exemptions and 

National Instrument 31-103 Registration Requirements, Exemptions and Ongoing 

Registrant Obligations relating to Syndicated Mortgages and Proposed Changes to 

Companion Policy 45-106CP Prospectus Exemptions  

We are writing on behalf of the firms described below in response to the request for comments by 

the Canadian Securities Administrators (the CSA) set out in the Notice regarding the proposed 

amendments to National Instrument 45-106 Prospectus Exemptions (NI 45-106) and National 

Instruction 31-103 Registration Requirements, Exemptions and Ongoing Registrant Obligations 

relating to syndicated mortgages and the proposed changes to Companion Policy 45-106CP 

Prospectus Exemptions (45-106CP), in relation to syndicated mortgages (such proposed 

amendments and changes collectively, the Proposed Amendments).   

mailto:comments@osc.gov.on.ca
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Background 

We have been engaged to provide these comments on behalf of a group of ten British Columbia-

based firms that have been actively engaged in mortgage syndication activities in British Columbia 

and other jurisdictions from as early as 1976 and collectively over a period of more than 190 years.  

Over the past five years alone, these firms have collectively facilitated financing in excess of 

approximately $2.112 billion through syndicated mortgage transactions.  We are advised that 

despite the significant value of the funding provided through these firms and the extended period 

during which these firms have been operating, these firms have received virtually no complaints 

and never been subject to any litigation or similar proceedings in relation to these activities.  The 

comments below reflect the collective comments of this group.  

A. General  

While not necessarily the case in all provinces, syndicated mortgage activities are already 

thoroughly and appropriately regulated in British Columbia  through a combination of existing 

securities legislation and British Columbia Securities Commission oversight, and mortgage broker 

legislation and oversight of the BC Registrar of Mortgage Brokers including the specific disclosure 

requirements mandated by that legislation (see for example, see Form 9 and Form 10 (copies of 

which are attached as Appendix A to this letter) which must be delivered in accordance with the 

BC Mortgage Brokers Act).  In our view, these British Columbia specific disclosure requirements, 

which among other things provide all investors with detailed disclosure regarding each syndicated 

mortgage, fees charged, risks and conflicts of interest that may be present and are certified by the 

mortgage broker involved, represent the “gold standard” for this type of investor disclosure in 

Canada.   Accordingly, while we acknowledge and generally support the goal of regulatory 

harmonization, we do not believe that material changes to the existing rules in British Columbia 

are required or warranted given the efficacy of the current regime in British Columbia and that any 

efforts towards harmonization should be based on and modelled after the British Columbia rules.   

B. General Comments on Proposed Amendments 

Changes to the Mortgage Exemptions 

1. We acknowledge the rationale behind the differential treatment of syndicated mortgages 

and other (single lender) mortgages from a securities regulatory perspective and for this 

reason are generally not opposed to the proposed amendments that would remove the 

current prospectus and dealer registration exemptions for securities that are mortgages (the 

Mortgage Exemptions) for syndicated mortgages in Ontario, Nova Scotia, Newfoundland 

and Labrador, Prince Edward Island and each of the territories, provided that in conjunction 

with the removal of the Mortgage Exemptions one or more acceptable alternative prospectus 

and registration exemptions specific to syndicated mortgages are introduced and made 

available in the context of mortgage broker legislation and a system regulatory oversight 

similar to that currently in place in British Columbia.  We have provided comments below 

under “Response to Specific Questions – Alternative prospectus exemptions” regarding the 

approach we would support for potential acceptable alternative exemptions specific to 

syndicated mortgage transactions. 

https://www.fic.gov.bc.ca/pdf/mortgagebrokers_Registered/MBForm9.pdf
https://www.fic.gov.bc.ca/pdf/mortgagebrokers_Registered/Form10Fillable.pdf
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Dealer registration exemptions 

2. In British Columbia, BC Instrument 32-517 Exemption from Dealer Registration 

Requirement for Trades in Securities of Mortgage Investment Entities (BCI 32-517) 

provides a dealer registration exemption for trades in securities of “mortgage investment 

entities” (as defined) subject to compliance with the conditions set out in that Instrument 

(the BC MIE Exemption).  BCI 32-517 is currently set to expire on December 31, 2018.  

Our understanding is that the BC MIE Exemption is regularly relied upon in British 

Columbia in relation to syndicated mortgage transactions on the basis that the issuers of 

syndicated mortgages are “mortgage investment entities” within the meaning of BCI 32-

517.  We believe that, in conjunction with the BC Mortgage Brokers Act, the BC MIE 

Exemption provides an appropriate and necessary exemption from dealer registration for 

parties engaged in syndicated mortgage activities and that it is imperative that this 

exemption be made permanent.  In addition, we encourage the CSA to consider adopting a 

similar exemption across all Canadian jurisdictions in conjunction with comprehensive 

investor disclosure requirements and a regime for the oversight of mortgage brokers similar 

to requirements and regime currently in place in British Columbia.  Again, we reference 

Form 9 and Form 10 (copies attached at Appendix A) which must be delivered in 

accordance with the BC Mortgage Brokers Act and provide investors with detailed 

disclosure regarding each syndicated mortgage, fees charged, risks and conflicts of interest 

that may be present and are certified by the mortgage broker involved, as well as the form 

of Risk Acknowledgement required by BCI 32-517 (a copy of which is attached at 

Appendix B). 

Further to address concerns associated with financings involving “retail investors”, we 

would support amendments to the BC MIE Exemption that restrict its availability to trades 

made pursuant to the accredited investor exemption and the family, friends and business 

associates prospectus exemptions in NI 45-106.  This would prohibit reliance on this 

exemption in relation to investors that may require additional protection but maintain its 

availability for sophisticated, high net worth parties and others that do not require the same 

protections afforded to typical retail investors. 

3. If the proposed amendments to the Mortgage Exemptions are implemented and not replaced 

with a separate dealer registration exemption specific to syndicated mortgages and/or the 

BC MIE Exemption expires without being renewed or made permanent, parties regularly 

engaged in syndicated mortgage activities would be required to obtain dealer registration or 

involve another registered dealer in such activities unless a discretionary exemption is 

obtained.  We do not believe that the involvement of a registered dealer is necessary or 

appropriate for a syndicated mortgage transaction; participants in a syndicated mortgage 

transaction are “co-lenders” using conventional mortgage loan documentation and should 

not treated in the same way as an investor purchasing a typical security such as a stock or a 

bond.  In our view, the involvement of a registered dealer is unnecessary given the 

fundamental nature of these transactions, and adds additional costs, complexities and 

inefficiencies that are simply not warranted.  In particular, we submit that the proficiency 

of a typical registered dealing representative does not equip them to analyze and consider a 

mortgage financing transaction, transactions that require an understanding of mortgage 

https://www.bcsc.bc.ca/32-517_%5bBCI%5d_09292016/
https://www.bcsc.bc.ca/32-517_%5bBCI%5d_09292016/
https://www.fic.gov.bc.ca/pdf/mortgagebrokers_Registered/MBForm9.pdf
https://www.fic.gov.bc.ca/pdf/mortgagebrokers_Registered/Form10Fillable.pdf
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lending.  Instead, the skill set of a licensed mortgage brokerage professional or a qualified 

real estate lawyer is much better suited to assessing the risks and rewards of a syndicated 

mortgage transaction.  

4. Further, the economic and commercial realities of syndicated mortgage business are such 

that there is no room for the introduction of an additional third-party intermediary (i.e., a 

registered dealer) that would charge its own fees.  As an illustration, syndicators typically 

charge fees of 1-3% of the mortgage amount whereas the fee of a registered dealer to 

participate in a mortgage syndication transaction is estimated to be in the 4-10% range.  

Accordingly, adding the involvement of a registered dealer would significantly add to a 

borrower’s costs and could lead to the demise of the syndicated mortgage business.   

Changes to the Private Issuer Exemption 

5. We do not support the proposed amendment to the private issuer prospectus exemption 

under section 2.4 of NI 45-106 (the Private Issuer Exemption) that would make the 

exemption unavailable for the distribution of syndicated mortgages.  In our view, the Private 

Issuer Exemption should continue to be available in relation to distribution of syndicated 

mortgages in the same way it is for other types of securities.  In particular, we submit that 

there is nothing inherent to a syndicated mortgage transaction that warrants its specific 

exclusion from the private issuer exemption.  In the alternative, in conjunction with the 

removal of the Private Issuer Exemption one or more alternative exemptions specific to 

syndicated mortgages should be introduced.  See our comments below under “Response to 

Specific Questions – Alternative prospectus exemptions”. 

6. Although we understand the desire of the regulators to better understand the nature and 

extent of current syndicated mortgage activities through the information provided in a report 

of exemption distribution, additional information can be obtained through means other than 

the removal of the availability of the Private Issuer Exemption and the requirement for such 

transactions to be made in reliance on exemptions that require the filing of a report of 

exempt distribution.  For example, the desired information could be provided in a form of 

“Information Report” designed specifically for syndicated mortgage transactions that 

collects the information specifically desired and relevant for these types of transactions 

rather than the information required in Form 45-106F1 Report of Exempt Distribution.  In 

addition, to the extent that a reporting requirement is imposed we would suggest that it be 

implemented on a time limited basis to allow the CSA to review and assess the information 

and determine whether continued collection of such information is warranted.  Requiring a 

streamlined form of report focused only on the information considered relevant in the 

context of syndicated mortgage transactions could provide the regulators with the desired 

information without imposing a significant and unnecessary administrative burden and 

costs on syndicators, borrowers and co-lenders and potentially requiring disclosure of 

confidential and/or commercially sensitive information. 

https://www.bcsc.bc.ca/45-106F1_%5bF%5d_06302016/
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Changes to the Offering Memorandum Exemption 

7. In general, we do not object to the proposed additional requirements in relation to the 

offering memorandum exemption under section 2.9 of NI 45-106 (the OM Exemption) in 

relation to distributions of syndicated mortgages; however, we do have the following 

comments in relation to these proposed changes:   

(a) The Notice indicates the regulators’ expectation that the issuer of a syndicated mortgage 

and the borrower will generally be the same entity; however, in our experience, this is 

not correct.  In a typical syndicated mortgage transaction, the issuer of the syndicated 

mortgage and the borrower are not the same entity.  Accordingly, the revised rules and 

guidance in 45-106CP should be prepared based on this understanding rather than the 

expectation set out in the Notice.  See our comments below under “Other issues – Issuer 

of a syndicated mortgage”. 

(b) In circumstances where the syndicator and the borrower are not the same entity (which 

as noted is by far the most common situation), we have significant concerns with the 

proposal for syndicators to certify the content of the offering memorandum in relation 

to the borrower, unless such certificate is appropriately qualified with respect to the 

actual knowledge of the syndicator.  

(c) It is common for multiple mortgage brokers to be involved in syndicated mortgage 

transactions with some having no involvement in the syndication itself. For example, 

the role of certain mortgage brokers may be limited exclusively to representation of the 

borrower without any involvement in relation to the syndication.  It is crucial that the 

requirement for mortgage brokers involved in the distribution of a syndicated mortgage 

under the OM Exemption to provide a certificate regarding the content of the offering 

memorandum be limited to the mortgage broker(s) primarily responsible for the 

syndication and that such requirement not extend to mortgage brokers solely 

representing the borrower or involved.   

Other issues 

8. Issuer of a syndicated mortgage – The proposed changes to 45-106CP indicate that the 

regulators will generally consider the borrower to be the issuer of a syndicated mortgage 

and therefore, the party responsibility for compliance with the terms of available 

exemptions and reporting requirements.  Although we agree that a borrower may technically 

be viewed as the issuer of a mortgage, in our view for a syndicated mortgage the party 

responsible for “syndicating” the mortgage with multiple lenders would generally be the 

appropriate party to treat as the “issuer” of the syndicated mortgage and in our experience, 

this will typically not be the borrower.  Instead, in our experience, the borrower typically 

has no involvement at all in the syndication of the mortgage financing and in any event, has 

no knowledge of or dealings with the co-lenders.  Rather, in most syndicated mortgage 

transactions the syndicator is exclusively responsible for the syndication of the mortgage 

amongst its co-lenders without any involvement from the borrower, and is solely 

responsible for establishing the terms of the syndication and preparing and settling all 
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related documentation and matters.  Accordingly, in our view, it will generally be 

appropriate to treat the party primarily responsible for the syndication of the mortgage, as 

the issuer.  This is a fundamentally significant issue that should underpin the way syndicated 

mortgages are regulated and we strongly recommend that the guidance in 45-106CP (and 

the final rules) reflect these commercial realities. 

C. Response to Specific Questions 

Appraisals  

1. As proposed, an appraisal would be required in all cases where a syndicated mortgage is 

distributed under the OM Exemption. Should there be exceptions to this requirement? For 

example, should an appraisal be required if the property was acquired recently in an open 

market transaction with all parties acting at arm’s length?  

No comments.  

Mortgage broker requirements  

2. Are there circumstances where requiring additional disclosure by and a certificate from a 

mortgage broker would not be appropriate in connection with the use of the OM 

Exemption? If so, please explain why and whether there are other participants in the 

distribution that should be subject to these requirements. 

As noted above, it is common for multiple mortgage brokers to be involved in syndicated 

mortgage transactions with some having no involvement in the syndication itself. For 

example, the role of certain mortgage brokers may be limited to representation of the 

borrower without any involvement in the syndication.  It is crucial that the requirement for 

“any” mortgage broker involved in the distribution of a syndicated mortgage under the OM 

Exemption to provide a certificate regarding the content of the offering memorandum be 

limited to the mortgage broker primarily responsible for the syndication amongst the co-

lenders and that such requirement not extend to mortgage brokers involved solely in 

representing the borrower.   

3. Is it appropriate to require a mortgage broker to certify that it has made best efforts to 

ensure that the offering memorandum does not contain a misrepresentation with respect to 

matters that are not within its personal knowledge?  

Provided that the certification requirement is limited to the mortgage broker(s) primarily 

responsible for the syndication (and not from mortgage brokers solely representing the 

borrower or in other incidental aspects), we would not be opposed to an appropriately 

worded certification in relation to such matters that is limited to “commercially reasonable 

efforts” or some other similar standard.  
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Exclusion of syndicated mortgages from the Private Issuer Exemption  

4. Are there circumstances where the distribution of syndicated mortgages under the Private 

Issuer Exemption would be appropriate and reporting to the securities regulatory 

authorities would not be necessary? If so, please provide examples and explain why there 

are limited investor protection concerns in those circumstances. 

As noted above, we do not support the proposed amendment to the Private Issuer Exemption 

that would make the exemption unavailable for the distribution of syndicated mortgages.  

In our view, the Private Issuer Exemption should continue to be available in relation to 

distribution of syndicated mortgages in the same way it is for other types of securities and 

the desire to obtain additional information regarding the nature and extent of syndicated 

mortgage activities be addressed through means other than the imposition of a requirement 

to file a report of exempt distribution.  See our comments above under “Changes to the 

Private Issuer Exemption”. 

Alternative prospectus exemptions  

5. Should alternative prospectus exemptions be provided to facilitate the distribution of 

specific classes of syndicated mortgages where the investor protection concerns may not be 

as pronounced?  

In addition to the permanent adoption of BCI 32-517 as discussed above, we believe that 

there should be an exemption from both prospectus and dealer registration requirements for 

certain syndicated mortgage transactions, including for distributions of any type of 

syndicated mortgage to certain sophisticated, high net worth investors and to certain others 

that do not require the involvement of a registered dealer, and potentially also for 

distributions of certain types of syndicated mortgages.  In general, we are supportive of the 

approach taken in BC Rule 45-501 Mortgages; however, we would recommend that either: 

(a) the scope of investors permitted to purchase syndicated mortgages under the dealer 

registration and prospectus exemptions set out in sections 3 and 4 be expanded beyond 

the currently defined term “institutional investors” to permit the purchase by a much 

broader group, for example to any persons that qualify as “accredited investors” or are 

entitled to purchase in reliance on the family, friends and business associates prospectus 

exemption (i.e., who do not require the involvement of a registered dealer given their 

sophistication or connection to parties involved in the transaction); or 

(b) the definition of “qualified syndicated mortgage” for the purposes of the dealer 

registration and prospectus exemptions set out in section 5 be amended to delete the 

conditions in: (i) paragraph (c) which requires a syndicated mortgage to be on property 

used solely for residential properties with no more than four residential dwelling units, 

and (ii) paragraph (d) which prohibits a qualified syndicated mortgage from being for 

construction or development, as we feel that both such conditions are arbitrary and 

unnecessary.   In addition, if deemed necessary we would not object to the addition of 

a requirement for the delivery of an “as is” appraisal prepared by a qualified appraiser 

who is independent of the issuer.   

https://www.bcsc.bc.ca/Securities_Law/Policies/Policy4/Group/?group=45%20501
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Further, we reference our comments under “Local Matters – British Columbia - Response 

to Proposed Amendments to BC Rule 45-501” regarding the proposed amendments to BC 

Rule 45-501 to require the filing of a Form 45-106F1 in connection with transactions made 

in reliance on the exemptions contained in the Rule.   

6. Should we consider adopting an exemption for the distribution of syndicated mortgages on 

existing residential properties similar to the exemption for “qualified syndicated 

mortgages” under BC Rule 45-501 Mortgages?  

Yes, but not solely in relation to residential properties.  See our comments above in relation 

to question 5. 

7. Should an exemption be provided for the distribution of a syndicated mortgage to a small 

number of lenders on a property that is used for residential or business purposes by the 

mortgagor? If so, should the exemption be subject to conditions? For example, should the 

exemption be available only for a distribution: (i) by an individual; and/or (ii) relating to a 

residential property; and/or (iii) involving a specified maximum number of lenders?  

We do not believe there is a reasonable basis for an exemption based on the number of 

lenders or specific to residential properties.   

D. Local Matters – British Columbia - Response to Proposed Amendments to BC Rule 

45-501 

In relation to the proposed amendments to BC Rule 45-501 Mortgages (found here) to require the 

filing of a Form 45-106F1 Report of Exempt Distribution in connection with all transactions made 

in reliance on the exemptions contained in the Rule, we reference our related comments set out 

above under “Changes to the Private Issuer Exemption” in relation to the proposal to require the 

filing of a Form 45-106F1 for information gathering purposes.  As noted, although we understand 

the desire of the regulators to better understand the nature and extent of current syndicated mortgage 

activities, additional information can be obtained through means other than the filing of a report of 

exempt distribution and payment of the associated fees.  Accordingly, we are opposed to the 

proposed amendments to Rule 45-501 to require the filing of a Form 45-106F1 in connection with 

transactions made in reliance on the exemptions contained in the Rule.  See our comments above 

for further details. 

https://www.bcsc.bc.ca/Securities_Law/Policies/Policy4/Group/?group=45%20501
https://www.bcsc.bc.ca/Securities_Law/Policies/Policy4/PDF/45-501__BCI_Amendment_Proposed___March_8__2018/
https://www.bcsc.bc.ca/45-106F1_%5bF%5d_06302016/
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*** 

Thank you for considering the above comments.  If you have any questions or would like to discuss 

any related issues please contact the writer. 

Yours truly, 

Borden Ladner Gervais LLP 

 

By: 

 Jason J. Brooks 
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Appendix A 

 

Please see the attached. 
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Appendix B 

 

Risk Acknowledgement  

under BCI 32-517 Exemption from Dealer Registration Requirement for  

Trades in Securities of Mortgage Investment Entities 

Name of Issuer: _____________________________ 

Name of Seller: _____________________________ 

I acknowledge that  

•  the person selling me these securities is not registered with a securities regulatory 

authority and is prohibited from telling me that this investment is suitable for me;  

•  the person selling me these securities does not act for me;  

•  this is a risky investment and I could lose all of my money;  

•  I am investing entirely at my own risk.  

 

_____________________________   _____________________________ 

Date        Signature of Purchaser  

_____________________________ 

Print Name of Purchaser  

_____________________________ 

Name of salesperson  

acting on behalf of the seller  

Sign two copies of this document. Keep one for your records.  

National Instrument 45-106 Prospectus Exemptions may require you to sign an additional risk acknowledgement 

form.  

If you want advice about the merits of this investment and whether these securities are a suitable investment for you, 

contact a registered adviser or dealer. 


